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Generally, November brings to mind images of  football,
family reunions, roasted turkey with stuffing, pumpkin
pie and, of  course, the Pilgrims. However, for me, No-

vember 2013 will be the month the LCBA website crashed and
the venue for our Holiday party closed two weeks before the
event.

I wanted to take a moment to first of  all thank the many mem-
bers who stopped me in the halls of  the courthouse, called on
the phone or sent e-mails expressing their best wishes in the
staff ’s efforts to resolve the recent hack of  our website. As I re-
ported early on, the good news is no personal data was com-
promised. The hack was a result of  an attack on many users of
the same web development program we use (Joomla v.1.5) via a
vulnerability in the webpage layout portion of  the software.
Within a few days we were able to restore 80% of  the function-
ality of  our site. Additional good news is that we were already in
the midst of  putting the finishing touches on a new web pres-
ence for the LCBA, and many of  our recent problems will be
fixed when the switch occurs around the first of  the year. Thank
you for your patience and understanding.

In the middle of  November I was informed by an LCBA member
that the venue we had contracted with to provide our annual
holiday party had closed. Have you ever tried to find a place to
host a holiday party on the first Friday in December with only
two weeks notice…it’s not easy. We called roughly 20 locations
which were within our budget and centrally located within the
county. We were lucky to find a couple available. We were
pleased to learn that Lovell’s of  Lake Forest was available and
within our established budget for this annual event. Once again,
I am thankful to the many members that pitched in with
thoughts and ideas regarding our dilemma. I hope that you will
join us at Lovell’s on Friday, December 6 from 5:00 p.m. – 7:30
p.m. This year we are encouraging (yet not requiring) attendees
to bring a children’s book to the event. The collected books will
be donated to Kids Korner at the Courthouse.

I may be glad November is over, but I am still thankful to the
gracious, thoughtful, caring and generous members of  the Lake
County Bar Association and Foundation.

To place an ad or for information on
advertising rates, call (847) 244-
3143. Submission deadline: first day
of  month preceding the month of
publication. All submissions must be
made in electronic format (high reso-
lution PDF or JPG format at a resolu-
tion of  300 pixels per inch or more.)
See www.lakebar.org/html/docke-
tRates.asp.

The Docket is the official publication of
the Lake County Bar Association, 300
Grand Avenue, Suite A, Waukegan,
Illinois 60085 (847) 244-3143, and
is published monthly. Subscriptions
for non-members are $45.00 per year.

Reproduction in whole or part with-
out permission is prohibited. The opin-
ions and positions stated in signed
material are those of  the authors and
not necessarily those of  the Associa-
tion or its members.

All submitted manuscripts are consid-
ered by the Editorial Board. All letters
to the editor and articles are subject to
editing. Publications of  advertise-
ments is not to be considered as an en-
dorsement of  any product or service
advertised unless otherwise stated.
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Every year at this time we see a trans-
formation. The holiday season that
begins with Thanksgiving and con-

tinues through the rest of  the year brings
about a change in the attitude and de-
meanor of  many of  us, as it should. In
that spirit, I thought that this would be a
good time to mention a few of  the people
who, as President of  the Bar, I believe de-
serve our thanks.

I remember when Chris Boadt agreed to
leave Las Vegas and join us as our Execu-
tive Director. During our search for a new
Director, the Board had been determined
to find someone who had the background
and skills to modernize our Bar Associa-
tion. When we found Chris, we had high
expectations based upon his years of  ex-
perience with other Bar Associations. He
has exceeded those expectations and has
done an outstanding job for us. I know
that each of  the Chairs of  our committees,
the Board members, and I rely on him to
get things done. He deserves all of  our
thanks. 

One of  the great things that Chris did as
we grew and became more complete in
our CLE and other offerings was find
someone who could step in and do things
when he isn’t available. He found Virginia
Elliott who, like Chris, works long hours to
improve the way we do things. This past
year the Board, with Chris’ recommenda-
tion, made Virginia Assistant Director in
recognition of  the excellent work she has
done. She also deserves our thanks. 

I have a friend, Elliot Pinsel, who invari-
ably calls me when a new Docket comes
out. He heaps praise upon me in a
plethora of  sarcastic, weeping praise as he

tells me how “inspired” he was by my
words. It certainly brings me back to real-
ity. But now it’s my turn to praise Elliot,
only without the sarcasm. 

Every year for the past 21 years Elliot has
coordinated a Holiday Gift Drive that pro-
vides gifts for people who would otherwise
not have one. This year is the 21st year of
Elliot’s gift drive, which the Bar Associa-
tion has joined in for the past few years.
Last year Elliot provided gifts to over 500
people who would otherwise been left out
during the holiday season. 

This year the gifts will be devoted to the
Ann Kiley Center, Arden Shore, Staben
House/Staben Center, children served by
the Department of
Children and Family
Services, and
Catholic Charities.
Elliott has over 500
ornaments in his of-
fice that contain
names of  people
and the items they
need or wish for this
holiday season.
Anyone interested
in participating can
contact Virginia at
the Bar Association,
or you can contact
Elliot directly at
847-623-5900 or
email him at EPin-

sel@DLPlawyers.com. You simply choose
an ornament, buy one of  the suggested
gifts, wrap it with the tag securely at-
tached, and return it to Elliot’s office by
December 13. For those super-busy
lawyers, you can just give some cash. 

I asked Elliot why he does this and how he
got started. He told me he does it because
when he first started there was a need and
nobody was doing it here in Lake County.
It started back when he was in the State’s
Attorney’s office in the early 1990s . He
took some ornaments from a caring tree
at his parent’s jewelry store and distrib-
uted them to others. The next year he took
and distributed more. He then decided to
start the annual gift drive and has been
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doing it since 1992. 

Any of  you who know Elliot
will understand that he is a
very busy lawyer. His devotion
to the gift drive and the joy it
brings into the many lives it
touches, both the receivers of
the gifts and those who receive
the joy of  giving, is an inspira-
tion for us all. If  you haven’t
participated, please take the
time to pick up an ornament
and give a little joy this holiday
season. 

Finally, I want to mention our
main events for this month
and in the near future. We
have our annual Holiday party
on December 6. As I write this,
we’ve just been notified that
the place where the party was
scheduled may not be avail-
able. As usual, Chris is hard at
work trying to find a solution,
so please check our website for
the location and join us for
some holiday cheer. (See Chris’
Director’s Page for the updated

venue.)

On December 20 we will have
another Coffee in the Court-
house in the Jury Assembly
Room in the Courthouse.
Please join us before court and
spend a few minutes talking to
lawyers and judges you might
not otherwise see. 

On February 21 and 22 we will
be delighted by the many tal-
ented lawyers who will bring us
the Gridiron show. Our Direc-
tor, Judge Veronica O’Malley, is
still looking for actors, writers,
and other talented individuals
to make this yet another great
night. This has always been one
of  my favorite Bar Association
activities, and I know that
those who are in the show have
a great time. For those who
want to participate, please con-
tact Judge O’Malley and join in
the fun.

Have a great holiday everyone!

DEBTOR-CREDITOR RIGHTS COMMITTEE MEET-
ING - Greetings Everyone: As Chair and Vice-Chair
of  the Debtor/Creditor Rights Committee for the
Lake County Bar Association, we take great pleas-
ure in inviting you to attend our second Committee
Meeting. The details for the Meeting are as follows:
Tuesday, December 10, 2013, 5:30 p.m, at The

Grille on Laurel, 181 E Laurel Ave, Lake Forest, IL
60045. Our guest speakers for the event are Lake
County Circuit Court Judges Mitchell Hoffman and
Margaret Marcouiller, in a 30 minute panel pres-
entation on their judicial perspective on represent-
ing parties in mortgage foreclosure cases and
chancery related matters.

***

Please join the Family Law Committee for their an-
nual holiday party on Wednesday December 18th.
The party is being hosted at the home of  Patricia
Cornell. Please contact Tom Gurewitz tgure-
witz@gurewitzlaw.com or Patricia Cornell patri-
cialcornell@sbcglobal.net for details

***

Young and New Lawyers, December 5 at 12:00
noon at the LCBA office. Deborah Goldberg will
present Debt Collection.



The day was Monday, October 28,
2013, at sunrise on Illinois Route
57 southbound to Danville, Illinois.

All indications were that it was going to be
a beautiful late fall day.

The trip was nostalgic to me as my father
and grandparents once lived in Harvey,
Kankakee, and Casey, Illinois, and I spent
my younger years traveling on 57 and Illi-
nois 1 for family picnics, birthdays and fu-
nerals. It had been at least twenty years
since I had passed through Kankakee,
Watseka, and Danville.

My destination was the Vermilion County
Courthouse for the Installation Ceremony
of  Rita B. Garman as Chief  Justice of  the
Supreme Court of  Illinois. As noted in the
program for the ceremony, Justice Gar-
man is the second woman to head a
branch of  government in Illinois, with the
late Chief  Justice Mary Ann McMorrow
having been the first.

As I approached Danville, I found myself
on Route 1 with cornfields on both sides
of  the road and a huge green John Deere
Tractor in front of  me. My Administrative
Assistant Carol Cord hails from Vermilion
County, where she served as a probation
officer when Justice Garman presided over
children’s cases. Carol’s family still owns
a working farm there and she warned me
that Route 1 would be slow moving dur-
ing harvest season and to give myself

plenty of  time to make the 11:00 a.m. cer-
emony. After a quick stop to buy a tank of
gas at $2.94 per gallon, I turned on the
XM radio station to listen to the national
news.

One of  the reports was about Clifford
Chance, a highly acclaimed London
multi-national law firm with offices in
New York, that had distributed a memo
entitled “Presentation Tips for Women”
which was drafted by the Clifford Chance
Women’s Committee. In addition to advis-
ing professional women how to dress, the
memo also in-
cluded words of
advice such as,
“Don’t giggle,”
“Don’t squirm,”
“Practice hard
words,” “Sound
your age,” and
“Think Lauren Ba-
call, not Marilyn
Monroe.” Such ad-
vice, as well as ad-
ditional guidelines
for public speak-
ing, were discussed
in an article writ-
ten by Staci Zaret-
sky, entitled “Big
Law Memo From
Top Firm Advises
That Women
‘Don’t Giggle,’

‘Don’t Show Cleavage.’’1 As an alum of  a
“Big Law” firm, I could feel their pain.

Upon arriving at the Vermilion County
Courthouse, I joined several fellow Chief
Judges from around the State of  Illinois as
we were escorted to the ceremony in the
courtroom where Justice Garman began
her judicial career 40 years ago. She had
served as an Associate Judge, Circuit
Judge, Presiding Judge, in both the 5th
Circuit and 4th District Appellate Court
before her elevation to the Supreme court
in 2001. She is Liaison to the Conference
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Not a New York Moment

The
Chief  Judge’s Page

by
Chief Judge 
Fred Foreman

THANKYOU!

To volunteer, please contact Susan Perlman
at sperlman@pslegal.org or 847-662-6925. 

Ann Conroy
Thad Gruchot
Kathleen Curtin
Mary Brandes
Burr Anderson
Kevin Kane

Deborah Goldberg
Dustin Butch

The following attorneys 
have accepted Pro Bono cases through

Prairie State Legal Services. 

1 Staci Zaretsky (http://abovethelaw.com/author/staci-zaretsky/) October24,
2013
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AT THE COURTHOUSE

Join us in the Jury Assembly Room 

for a FREE cup of coffee before court.

8:00 a.m. – 9:30 a.m.

Friday, December 20, 2013
• Administrative
• Appellate
• Commercial
• Consumer
• Criminal

• Employment
• Environmental
• Family
• Estate Planning,
Wills, Trusts and

Probate
• Personal Injury /
Property Damage

• Real Estate

Start taking advantage of  all the 
Lawyer Referral Service has to offer!

Call the LCBA Office (847-244-3143) with questions 
or download the procedures and application 

from our website at www.lakebar.org.

Why should YOU join the LCBA
Lawyer Referral Service?

The LCBA Lawyer Referral Service (LRS) is a valuable member
benefit as well as a public service. LRS provides member at-
torneys with an opportunity to build business through client
referrals. The service benefits the public by helping callers
quickly find an attorney in the area of  law in which they need
help. The LRS is widely publicized and all LCBA members in
good standing who carry the required malpractice insurance
are eligible to join.

The LRS program is designed to assist persons who are able to
pay normal attorney fees but whose ability to locate legal rep-
resentation is frustrated by a lack of  experience with the legal
system, a lack of  information about the type of  services
needed, or a fear of  the potential costs of  seeing a lawyer.

Available Referral Panels

of  Chief  Judges and recently announced
that she would continue in that role dur-
ing her term as Chief  Justice, a popular de-
cision welcomed by myself  and my fellow
Chief  Judges.

In the November 2013 Illinois Bar Jour-
nal,2 ISBA President Paula Holderman
praised Justice Garman as a role model
and beacon for women in Illinois. She also
observed that Justice Garman’s comments
at a recent commemoration of  the 120th
anniversary of  the first meeting of  women
lawyers at the 1893 World’s Fair in
Chicago helped the audience to “under-
stand what women have literally had to
fight for, in terms of  being recognized as
lawyers and judges.”

Prior to the start of  the ceremony, I had
the opportunity to visit with retired Chief
Justice Ben Miller whose vacancy Justice
Garman filled in 2001. I was introduced
to Justice Miller in Springfield when my
mentor and former Supreme Court Justice
Thomas Moran served as Chief  Justice in

the late 1980’s. Justice Miller was a dear
friend of  Justice Moran and for years
moored his sailboat in the Waukegan Har-
bor and was a regular patron at Mathon’s
restaurant. Justice Miller is now Of  Coun-
sel at Jenner and Block.

All seven justices of  the Illinois Supreme
Court were present. Former Chief  Justice
Thomas Kilbride presided over the instal-
lation and administered the oath to Justice
Garman.

Former Chief  Justice Charles Freeman,
Justice Lloyd Karmeier and the Circuit
Judges of  the 5th Circuit and Illinois Ap-
pellate Court, 4th District, sat in the well
of  this ornate and majestic courtroom.
Former Chief  Justice Robert Thomas from
the Second District spoke about his friend-
ship with Justice Garman and life on the
court with the other justices. He talked
about how important civility and colle-
giality were to the justices.

As I listened to Justice Mary Jane Theis

and Justice Anne Burke recall their asso-

ciation with Justice McMorrow and their

respect and regard for Justice Garman and

the tradition of  the court, I thought about

that Clifford Chance report and the lesson

that can be learned about communication

and professionalism from these men and

women to whom we look as role models in

our legal system. Their message was

grounded in common sense, loyalty, and

dedication. Their values reflected a com-

mitment to fairness, equality, and the rule

of  law. For those of  us that were fortunate

to be present for this historic event in the

courthouse on Illinois 1 in Vermilion

County on the last Monday of  October, it

was an Illinois Moment.

Happy Holidays, Merry Christmas, Happy

New Year!

2 Illinois Bar Journal, Ed Finkel “Aim for the Top”, November 2013, Volume 101, Number 11, Page 564
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The Illinois State Bar Association
Professional Conduct Committee
issued an advisory ethics opinion

in May 2013. It is Opinion 13-06.

Rule 4.2 of
the Rules of
Professional
Conduct pro-
hibits a
lawyer from
communicat-
ing about the
subject of  a
representa-
tion with a
person the
lawyer knows
to be repre-

sented by another lawyer, unless the other
lawyer has consented or unless some law
or court order authorizes the lawyer to do
so.

The adoption statute requires the ap-

pointment of  a guardians ad litem for every
minor sought to be adopted. It is the role
of  the guardians ad litem to make an inves-
tigation and determine whether or not the
parental rights of  a parent can or should
be terminated. The second step is to deter-
mine whether or not the adoption is in the
best interest of  the child.

Frequently, lawyers appointed as guardians
ad litem communicate with the Petition-
ers, the proposed adoptive parents. If  the
Petitioners are pro se, this is not an issue.
However, if  the Petitioners are represented
by counsel, the guardians ad litemmay not
communicate with the them without the
written permission of  their attorney.

Although most attorneys who do adop-
tions were well aware of  this situation, ap-
parently some lawyers in the state of
Illinois were not and requested an advi-
sory opinion from the ISBA. They now
have it. In fact, the opinion also says that
the guardians ad litemmay not contact the

Petitioners directly to request an interview

with the minor sought to be adopted. Ap-

parently, they must contact the Petition-

ers’ attorney to do so.

Opinion 13-06 limits itself  to adoption

cases and specifically does not apply to Ju-

venile court proceedings or custody/visi-

tation issues under the Illinois Marriage

and Dissolution of  Marriage Act.

Gary L. Schlesinger opened his firm in Liber-

tyville in 1986, devoting his practice exclu-

sively to family law matters including divorce,

alimony, custody, support, paternity, and

adoption cases. He has handled cases in Cook

and Lake Counties in the trial and the appel-

late court.

ISBA Advisory Ethics Opinion 13-06

By
Gary

Schlesinger

Annual Holiday Party

Friday, December 6, 2013

5:00 p.m.  - 7:30 p.m.

We will be collecting children’s books for Kid’s Korner at the Courthouse.

C hange of Venue:

Lovells of Lake Forest • 915 S. Waukegan Road • Lake Forest

RSVP info@lakebar.org
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Over the course of  the last decade
there have been many changes in
the practice of  Social Security dis-

ability representation, from both a proce-
dural and substantive standpoint. If  you
haven’t previously represented a Social

Security dis-
a b i l i t y
claimant, or
at least not re-
cently, you
may be sur-
prised at how
substantially
the practice
has changed.
This article is
intended to
help familiar-
ize members
of  the bar
with those
changes, and

to provide a practical overview of  what to
expect from the current state of  that
arena of  practice. 

A Practical Concern
Attorneys’ Fees are Limited
When I first started practicing in this area,
the maximum fee that a Representative
(attorney) for a Social Security disability
claimant could charge was $3,200. It is
now $6,000. That is not a lot of  money,
and a practitioner will certainly never get
rich on a single case. However, as is the
case in many areas of  practice, a combi-
nation of  volume, substantive knowledge
and efficiency can yield a nice living.

The current fee is set at 25% of  the total
past-due benefits for the claimant, and his
or her eligible family members, up to a
maximum of  $6,000. So, if  the total past-
due benefits are $24,000 or less, the fee is
25%. If  the total past-due benefits are
more than $24,000, the fee is capped at
$6,000 absent rare circumstances. Social
Security will withhold the fee and make a
direct payment to a registered Represen-
tative. Naturally, as with other matters,
the client is required to reimburse the at-
torney for “costs” and out-of-pocket ex-
penses. However, Social Security does not
withhold for those costs and payment
must be obtained from the client directly. 

Registration for and Use of  the Elec-
tronic System is Essential
Social Security has set up a registration
system for attorneys who are seeking di-
rect payment of  fees. The registration sys-
tem affects more than payments, however.
It also allows attorneys to access a re-
stricted website known as the Electronic
Records Express (“ERE”) where they can
download a client’s exhibit file or upload
new documents to the file.

Under the current system, moreover, an
attorney seeking direct payment of  fees
will be doing just about everything elec-
tronically. About the only paper docu-
ments that are filed with Social Security
are an “Appointment of  Representative”
form, which is their equivalent of  an Ap-
pearance; a Fee Agreement; a Form 1695,
which contains identifying information
regarding the client and the Representa-
tive; and Medical Authorization forms.
Everything else is done either through the
ERE, or by fax with a bar code cover sheet
that places the documents into the client’s
electronic file.

When an attorney logs into the ERE, a text
message with a numeric code is sent to his
or her cell phone. The attorney then uses
the code number to gain access to the
client’s file. A recent addition to the ERE is
that not only can an attorney access a
client’s file in preparation for a hearing,
but within a day or two after the hearing,
a digital recording of  the hearing can be
downloaded. That is particularly useful
where the outcome of  the hearing is a de-
nial that will be appealed to the Social Se-
curity Appeals Council. 

Through Social Security’s secure website
an attorney also can download a status re-
port on all of  his or her files, at both the
hearing office and Appeals Council levels.
A status report reflects whether a client’s
file has been assigned to a judge, and if  so
which one, if  the exhibits have been or-
ganized, if  it is ready to be scheduled for a
hearing, or if  a decision has been issued.

The Application snd Appeals
Processes are Long and Winding 
The ERE can assist an attorney’s interac-
tion with Social Security. Unfortunately, it

does not necessarily produce a quick reso-
lution of  claims. From the client’s initial
filing of  their application through hearing
can take 18 months or more. That is why
a practitioner in this area really needs a
high degree of  expertise and a large vol-
ume of  files to be profitable. 

Initially, the client will need to file his or
her own application. This can be done in
one of  three different ways. The most
straight-forward way is to have the client
go to the Social Security district office and
complete the application with a Social Se-
curity representative. The Lake County of-
fice is located in Waukegan. The McHenry
County office is in Woodstock, and the
north suburban Cook County offices are
located in Evanston and Prospect Heights.
Alternatively, the application can be com-
pleted online through Social Security’s
website or by calling their toll-free num-
ber, (800) 772-1213. If  this last method
is used, the claimant will have to work
through an automated phone system to
reach an actual person. At that point the
client will state that they wantsto apply for
disability benefits, and provide some basic
information such as the client’s name, ad-
dress, phone number, social security num-
ber, and date of  birth. The client will then
be given a day and time for a telephone in-
terview. The client will then receive a call
from someone at the District Office who
will conduct a 45 to 60 minute long in-
terview, getting the information that
would normally be given at the District Of-
fice, or would have been input if  the filing
had been completed online.

An attorney who is contacted before a po-
tential client has completed an application
should advise the client on the process
needed to complete an application, and
also should encourage the client to pre-
pare four lists in advance, to be used in the
application process. Those lists are: 

• The name and address of  each doctor
and therapist the client has seen for any
condition that affects his or her ability
to work

• The name and address of  any hospital,
clinic or out-patient center where the
client has received treatment

Social Security Update

By
Perry S.
Smith Jr.
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• All related medications. The client will
need the name of  each drug, the doctor
prescribing it, the condition for which
it was prescribed, and any side effects it
caused

• A list of  the jobs the client has held over
the last 15 years. Identification of  the
precise addresses of  the employers is
less important than a description of  the
physical nature of  each job. For exam-
ple, the client should describe for each
the extent to which, and number of
hours that were spent, sitting, standing,
walking, kneeling, and crouching. In
addition, the client should identify the
heaviest amount of  weight each job re-
quired him or her to lift or carry

Once the application is filed, Social Secu-
rity sends the file to a state agency in the
pertinent state. That agency does the bulk
of  the work at the initial application stage
and on the first appeal. In Illinois, that
agency is the Illinois Department of
Human Services, Rehabilitation Service,
Disability Determination Bureau, located
in Springfield. The state agency will gather
some, but rarely all, of  the claimant’s
medical records. At either the initial ap-

plication stage, or on the first appeal, the
agency will send out two questionnaires
for completion. One is called a Work His-
tory Report, which asks about the jobs
that the claimant has held in the last 15
years. The other is called a Function Re-
port, which asks about the claimant’s
problems and what he or she can and can-
not do. Also at either the initial applica-
tion stage or first appeal, the agency will
send the claimant to an Internist or a Psy-
chologist, or both, depending on the prob-
lem, for a consultative examination,
which the agency pays for. Rarely, how-
ever, is the examination conducted by a
specialist in the area of  practice for the
claimant’s specific impairments.

Both the initial application stage and first
appeal, which is called a Request for Re-
consideration, take about 90 to 120 days.
Both result in an extremely high percent-
age of  denials. Depending on which stage,
and whether one looks at national or only
Illinois numbers, the denial rate at the first
two stages is somewhere in the range of
75% to 95%. 

A denial at the Request for Reconsidera-
tion stage can be appealed by filing a Re-

quest for Hearing by Administrative Law
Judge. The appeal must be filed within 65
days of  the date on the letter which denied
the claim or prior appeal. If  the client lives
in northern Cook County, Lake County of
McHenry County, the hearing at the third
stage of  the administrative proceedings
will be held at the Office of  Disability Ad-
judication and Review located at 1033
University Place, in Evanston (not the
Evanston District Office located on Green
Bay Road).

The process slows appreciably at the third
stage of  administrative proceedings.. Prior
to about the middle of  2011, on average,
there was about a 9 month wait to get a
hearing following the filing of  a Request
for Hearing in the Evanston hearing office.
That was actually quicker than the wait-
ing period for many other hearing offices,
such as Oakbrook (12 months), the two
downtown Chicago hearing offices (14
months), Milwaukee (2 years), and some
in Michigan (3 years). Unfortunately,
about mid-year 2011, the backlog in
Evanston increased, resulting in an in-
crease in the waiting period, which cur-
rently stands at about 13 months. Two of
the ten ALJ’s at Evanston retired at the
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end of  2012 and to date they have only re-
placed one. As a result, the waiting period
for a hearing is likely to increase rather
than decrease, at least in the near term.

Is there anything that can speed up this
process? Maybe. There is a provision al-
lowing for a “dire need” acceleration of  a
file, but it cannot be invoked until the
claim is subject to a hearing with an ALJ,
and even then it is not always successful.
If  the client is a renter and gets an eviction
notice, or a homeowner and gets served
with foreclosure papers, the file may also
be accelerated. To invoke the provision,
the attorney must send a letter setting
forth the basis for the dire need accelera-
tion, along with a copy of  the papers with
which the client was served. Then you
pray. One of  the current problems is that
so many people are in foreclosure right
now that there are a plethora of  dire need
requests pending. Over the last two years,
for example, I have submitted five dire
need requests. Only two have resulted in
an acceleration of  the hearing. Even then,
it was still a four month wait for one client
to get her hearing and six months for the
other. 

Are there other alternatives? Yes. But
again you should not advise your client to
be overly optimistic. There are Attorney
Advisors at each hearing office who fre-
quently write up the ALJ’s decision. They
also review and can approve a file before
it is assigned to a particular ALJ. If  the
claimant has a good case, the attorney
can provide records that the state agency
didn’t have at the initial two stages and
can get the attention of  a friendly Attor-
ney Advisor. it is possible, on occasion, to
receive a fully favorable decision without
the lengthy wait for a hearing. However,
once a file is assigned to an ALJ, the At-
torney Advisor loses the file. If  this occurs,
sometimes a brief  to the ALJ citing to the
appropriate medical and/or vocational ev-
idence and demonstrating that the client
meets a “Listing” or falls within a “Med-
ical Vocational Rule” can result in a fa-
vorable decision without the necessity of
an evidentiary hearing. The bottom line,
however, is these expedited forms of  reso-
lution are uncommon, and both attorney
and client must be prepared for the neces-
sity of  a hearing. 

The Hearing Office Stage
About a month or so after requesting the
hearing, both the attorney and the client

will receive a form letter. That letter is sim-
ply an acknowledgement by the hearing
office of  receipt of  the file. At one time it
meant they had actually received the
paper file from the District Office. Now it
just means the electronic file is on their
server. After about another six months the
attorney will receive a notice that the
client’s file has been organized into ex-
hibits, which can now be downloaded
from the ERE. The file will be organized
into “A,” “B,” “D,” “E,” and “F” exhibit
groups; there is no “C” group. The “A” ex-
hibits are payment documents and deci-
sions. The “B” exhibits are jurisdictional
documents and notices. The “D” exhibits
are non-disability documents such as the
application and the client’s detailed life-
time earnings record. The “E” exhibits are
the disability related documents such as
the “Disability Report” which is filed with
the application and appeals updating the
client’s condition and treatment as well as
questionnaires that they or others have
completed. Lastly, the “F” exhibits are the
client’s medical records. 

Once the attorney downloads the exhibits
and knows what medical records are in-
cluded, the attorney can order, obtain and
submit medical records which were not
part of  the initial application and first ap-
peal stages. Thereafter, the attorney will
eventually receive a call from the hearing
office to schedule the client’s hearing. The
Social Security Act requires at least 21
days’ prior notice for the hearing. At the
Evanston Hearing Office, depending on
which ALJ you’re assigned to, the hearing
will be scheduled anywhere from one to
three months in advance, allowing addi-
tional time to obtain any recent treatment
records needed to complete the file.

Some judges require a pre-hearing brief,
others do not. Most of  those who want
briefing have no specific format require-
ments for the brief. One judge at the
Evanston hearing office, however, re-
quires that six specified questions be an-
swered, with citation to the exhibit
number and page within the exhibit upon
which the answer is based. The timeframe
for submission for a brief  also varies from
two days to ten days prior to the hearing.

The hearing itself  is an informal proceed-
ing with no true opposing counsel. How-
ever, experience shows that the ALJ
hearing the case can sometimes take on
the appearance of  an opposing counsel,

rather than an impartial determiner of
fact and law. The hearings are held in the
room about the size of  a conference room.
The only persons present are the judge,
the clerk who records the hearing, the at-
torney and the client, and possibly a med-
ical or vocational expert, or both.
Alternatively, the medical expert (ME) or
vocational expert (VE) may testify re-
motely via a speaker telephone. Rules of
evidence are relaxed, but still do exist.
Lawyers will not be permitted to abuse the
informality of  the process when question-
ing witnesses.

Generally, the ALJ initiates the question-
ing of  the claimant, including where they
live, who they live with, their educational
background and their job history. The ALJ
will also ask questions regarding the basis
for the claim, seeking information per-
taining to the problems they are having
from a practical standpoint. This may
delve into the location, nature, frequency
and duration of  pain, along with ways the
claimant seeks relief. In non-pain or psy-
chological cases, the questions may go
into day-to-day effect of  the problem.
Often questions will seek facts showing
the impact of  the claimed disability on the
claimant’s daily life, such as what they
can do, what they can’t do, what they can
do but not the way they used to be able to
do it, and what they can do but only with
the assistance of  someone else. Lastly, the
ALJ may inquire into what the claimant
does on a daily basis from the time they get
up until they go to bed, and how their
problems affect such things as appetite,
sleep pattern and social functioning.

Once the preliminaries are complete, the
ALJ will allow counsel to proceed with ad-
ditional questioning in greater detail re-
garding key topics or to cover areas that
the ALJ may not have addressed. After the
attorney’s examination of  the client is
completed, the ALJ then will seek testi-
mony from the ME, who may be a psy-
chologist, psychiatrist or retired internist. 

The ALJ will typically ask the ME to list out
all of  the claimant’s impairments. The
judge will then seek an opinion from the
ME as to whether the claimant meets or
equals an impairment listed in the Social
Security Act, and if  not, what objective
limitations the ME would place on the
claimant from either an exertional or non-
exertional standpoint. Exertional limita-
tions relate to how much the claimant can
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lift or carry, or how long the claimant can
sit, stand, or walk. Non-exertional limita-
tions might include such things as expo-
sure to environmental irritants, the need
for unscheduled breaks, absenteeism, and
ability to maintain focus and concentra-
tion, among others. Once the ME has ex-
pressed an opinion, the attorney is
allowed to cross-examine.

Lastly, the ALJ will seek an opinion from
the VE, who deals with two sets of  discreet
issues. First the ALJ will ask the VE to cat-
egorize the claimant’s “past relevant
work,” which includes any job which the
claimant performed for more than 90
days within the last 15 years. The VE may
describe them as falling into one of  several
exertional categories. A “sedentary” job
requires no lifting of  greater than 10
pounds occasionally, but requires an abil-
ity to be able to sit for at least 6 out of  an
8 hour work day. “Light work” requires
the individual to be able to lift up to 20
pounds occasionally, 10 pounds fre-
quently, and stand for 6 out of  an 8 hour
work day, or, where lifting is less than 10
pounds and sitting is less than 6 hours.
The “medium” category includes posi-
tions where a person is required to be able
to lift up to 50 pounds occasionally and
20 pounds frequently, with standing for at
least 6 out of  an 8 hour work day. The
“heavy” work category requires lifting up
to 100 pounds occasionally and 50
pounds frequently with standing for 6 out
of  an 8 hour work day. Lastly, the “very
heavy” work category requires lifting in
excess of  100 pounds. From a skill stand-
point, there are unskilled jobs, which can
be learned in less than 30 days, semi-
skilled jobs which require 30 days to 2
years of  training, and skilled jobs which
require 2 or more years of  training, either
in a classroom or on the job setting. 

Next, the questioning of  the VE turns to
hypotheticals. The VE is asked to assume
that an individual is of  the same age as the
claimant, with the same educational
background and past work experience.
Then, a set of  limitations, either exer-
tional or non-exertional, or both, are
placed upon the individual. Given those
limitations, the VE is asked to opine
whether the hypothetical person would be
able to perform the past relevant work of
the claimant. If  not, the VE is asked
whether the hypothetical individual could
perform other work at a lesser exertional
or skilled level. If  the answer is yes, the VE

is asked to cite job categories and to pro-
vide the United States Department of
Labor, Dictionary of  Occupational Titles,
job numbers for those jobs, along with in-
formation on the availability of  those jobs
in the regional economy. It is important to
note that the “regional” economy has
been a fluid concept. Twenty years ago,
the “regional economy” was Cook County
and the five surrounding collar counties.
Then it expanded to nine regional coun-
ties. Now, depending on the perspective of
the particular ALJ or VE, it may include
the entire state. 

The scope of  the “regional economy” can
be somewhat capricious as well. By way of
illustration, in one case a VE defined the
relevant area as the whole State of  Illinois,
but excluded nearby locations outside of
the state. When asked why it was appro-
priate to consider jobs in Cairo, Illinois,
but not Pleasant Prairie, Wisconsin, when
the claimant lived in Winthrop Harbor,
the VE said she did not know where
Winthrop Harbor and Pleasant Prairie
were, and she just knew the numbers for
the State of  Illinois. The ALJ nevertheless
found the expert’s testimony persuasive.
That issue, along with others, is presently
subject to a pending appeal. 

The ALJ may change the hypothetical
posted to the VE several times, each time
adding or changing the restrictions or lim-
itations. When the ALJ completes its ex-
amination, the attorney is again allowed
to cross examine the expert.

Throughout the hearing, the ALJ will seek
to determine whether the claimant meets
or equals the severity of  a listed impair-
ment. If  not, the ALJ will try to decide the
extent of  the claimant’s residual func-
tional capacity, in order to determine,
based upon that residual functional ca-
pacity and taking into account age, edu-
cational background and transferability
of  acquired work skills, whether there are
a significant number of  jobs in the re-
gional economy which the claimant could
perform. 

Appendix I to Sub Part P of  Part 404, of
Chapter 7 of  Title 42 of  the United States
Code provides Social Security’s “Listing of
Impairments.” These are broken down
into the different body parts or systems af-
fected: Growth Impairment, Muscular
Skeletal, Special Senses and Speech, Res-
piratory, Cardiovascular, Digestive, Geni-

tal Urinary, Hematological, Skin Disorder,
Endocrine, Impairments that Affect Mul-
tiple Body Systems, Neurological, Mental
Disorders, Malignant Neoplastic Disor-
ders, and Immune System. Individual
problems are listed under each of  these
body systems. A basic bad back can serve
as an example. It is found under Listing
1.04 -“Disorders of  the Spine (e.g. herni-
ated nucleus pulposus, spinal arachnoidi-
tis, spinal stenosis, osteoarthritis,
degenerative disk disease, facet arthritis,
vertebral fracture), resulting in compro-
mise of  a nerve root, (including the cauda
equine) or the spinal cord. With:

Evidence of  nerve root compression
characterized by neuro-anatomic dis-
tribution of  pain, limitation of  motion
of  the spine, motor loss (atrophy with
associated muscle weakness) accom-
panied by sensory or reflex loss and, if
there is involvement of  the lower
back, positive straight-leg raising test
(sitting and supine);” 

In order to “meet” 1.04A, the client’s
medical records must demonstrate all of
those symptoms. If  they fail to demon-
strate just one, the claimant does not
“meet” a listing. Practical experience
shows that the last clause, “positive
straight-leg raising test (sitting and
supine)” can be a claim killer. While most
doctors’ records for a bad back patient will
indicate whether there is a positive
straight leg raising test, it is very rare to
find specific reference to the doctor testing
and finding a positive result in both the sit-
ting and supine positions as required by
the listing. 

In that circumstance, the focus shifts from
whether the claimant “meets” the listing,
to whether the claimant “equals” the list-
ing. Consider for example, a claimant who
suffers from a herniated disk, or two,
which is causing compression on a nerve
root in the low back, and has pain radiat-
ing into his or her legs, with limitations in
the range of  motion of  the back, and mus-
cle weakness in both legs. Assume further
that there is a positive straight leg raising
in both the sitting and supine positions,
but there is no sensory or reflex loss (di-
minished deep tendon reflexes or pares-
thesia or numbness), but the claimant has
problems walking and needs to use a cane,
or has to stop and rest after only a short
distance like 100 feet or so. If  the client’s
treating doctor, or the ME, expresses an
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opinion that the walking issues are med-
ically equivalent in severity to the sensory
or reflex loss that is not present, then the
claimant can be found disabled as “equal-
ing” a listing.

If  not, then the client’s residual functional
capacity – what they can do given the
problems that they have – must be deter-
mined. If  the claimant is under 50, an ALJ
must be convinced the claimant cannot
do anything. However, if  50 or over, not
all work has to be precluded. In that case,
the “Grids” or “Medical Vocational Rules”
found in Appendix 2 will guide the analy-
sis and outcome.

A claimant who is aged 50-54 is consid-
ered to be “closely approaching advanced
age.” If  55 or older, the claimant is con-
sidered to be of  “advanced age.” For either
group, a finding of  disability will turn on
the group they fall into, their exertional
limitations (sedentary, light or medium),
their educational background including
their literacy in the English language, the
skill level of  the past relevant work and
the transferability of  the skills they ac-
quired on those jobs.

The complexity of  the process, and perti-
nent rules, have a material impact on the
likelihood of  a claimant being found dis-
abled. According to the website www.dis-
abilityjudges.com, 55% of  the cases at the
Evanston ODAR wind up being approved.
The probability of  success also varies from
one ALJ to the next, ranging from 36% to
72%. While those figures may seem low,
Evanston has the highest approval rate
among the hearing offices in the State of
Illinois, compared with, for example, Oak-
brook at 52% and the two Chicago offices
at 42% and 33%. The state-wide average
is 42% and the national average is a 46%

approval. 

After The Hearing Office Stage
Now that the client has been found to be
disabled, what happens next? Depending
on the type of  claim and age of  the client,
the file could go to a variety of  places for
processing. If  the claimant is under the
age of  55 and has a DIB (Disability Insur-
ance Benefits) claim under Title II (Retire-
ment Survivors and Disability Insurance)
of  the Social Security Act (what many in-
appropriately refer to as SSDI), their ben-
efits will be processed at Social Security’s
national headquarters in Baltimore,
Maryland. If  they are 55 or older, pro-
cessing will occur in a regional processing
center. Although there is a processing
center in Chicago, not all files will go
there. 

Regardless of  age, if  the claimant did not
have a significant work record and has
very few assets so as to meet the poverty
test, and only qualified for SSI (Supple-
mental Security Income) under Title XVI
of  the Social Security Act, then the bene-
fits will be processed at a District Office
such as Waukegan, Woodstock, Prospect
Heights or Evanston. If  the claim is under
just one title or the other, it should take
about 4-8 weeks after the favorable deci-
sion is issued for the client to receive past
due benefits and a current monthly bene-
fit checks. However, if  the claimant has a
“concurrent” claim for both, it could take
as much as 6 months to receive the past
due benefits, although current monthly
benefits won’t take nearly as long.

If  the claimant receives SSI only, he or she
will qualify for Medicaid through the Illi-
nois Department of  Human Services.
However, the claimant is required to apply
in person. The Lake County office is lo-

cated in Park City. If  the claimant received
DIB, approximately 2 ½ years after the
onset of  the disability (when the client be-
came unable to work, not when he or she
applied or were found disabled), the
claimant will become eligible for
Medicare. Once eligible, the premium will
be deducted automatically from the
monthly check, and the client will receive
a Medicare card. However, only the
claimant qualifies for the Medicare; de-
pendent children and spouses do not. 

In addition, if  the client is found to be dis-
abled, the attorney should direct them to
return to the District Office and to file an
application for what is known as “Family
Benefits.” If  he or she has children under
the age of  18, whether or not they live
with the client, the children will qualify
for a benefit that is typically one half  of
the parent’s benefit, for all children ag-
gregated together. If  the client is not the
custodial parent for the child, it is still im-
portant to file the Family Benefits applica-
tion because, under Illinois law, when the
child receives a benefit based upon a par-
ent’s disability, the benefit is allowed to
stand as the parent’s child support pay-
ment, if  an appropriate order is entered in
the Family Law courts.

Perry Smith is a partner in the law firm of
Wysocki & Smith, in Waukegan. After work-
ing in the Lake County State's Attorney’s Of-
fice from December, 1985 to Labor Day,
1990 he joined Bernard Wysocki in the gen-
eral practice of  law. He has represented Social
Security disability claimants for over 22
years. He is a former Treasurer and both he
and his partner, Bernard Wysocki are Past
Presidents of  the Lake County Bar Associa-
tion.
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300 Grand Avenue, Suite A • Waukegan, IL 60085
Telephone: (847) 244-3143 • Fax: (847) 244-8259 • Web: www.lakebar.org

November 14, 2013

Mr. Stephen P. McCollum
President, Lake County Bar Association
300 Grand Ave STE A
Waukegan, IL 60085

RE: LCBA Diversity Committee

Dear President McCollum:

During a recent meeting of  the LCBA Diversity Com-
mittee we were reflecting on our recent activities and
considering our goals for the future and wanted to pro-
vide you and the members as a whole with an update.

The Diversity Committee wishes to extend appreciation to the
Board for taking the necessary steps to propose the inclusion of
“to promote greater diversity among the bar” and for the mem-
bership to approve this amendment to the bylaws.

Judge Elizabeth Rochford, while LCBA President, started the recent tradition of  supporting the Annual
Statewide Unity Dinner held in Chicago. Representatives of  nearly 40 bar associations take part in this dinner
which supports scholarships for minority law students. This year the Board of  Directors purchased a table for
10 representatives of  the LCBA. Pictured above are the attendees at this year’s dinner and Justice Mary Schos-
tok (LCBA member and President of  the Illinois Judges Association) and LCBA President Steve McCollum tak-
ing the Unity Pledge administered by Chief  Justice Thomas Kilbride. The evening is inspirational and
encouraging when you see how other associations are tackling the issue of  expanding membership in a di-
verse and unified way.

As we look to the future we look forward to:

Joining forces with substantive law committees to provide diversity education as a component of  their regu-
larly scheduled programs;

Exploring the possibility of  bringing unique and engaging educational opportunities to the membership, such
as the Defamation Play; and

Reaching out to newly licensed attorneys, diverse non-members, and our current membership to explore ways
to attract young diverse attorneys to consider practicing in Lake County.

Thank you for your past support. Please consider joining us at one of  our regularly scheduled meetings on the
1st Tuesday of  odd numbered months at 12:00 noon at the LCBA office.

Sincerely, 
Ennedey Rivera, Chair, LCBA Diversity Committee
Shyama Parikh, Co-chair, LCBA Diversity Committee
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Act! AdveRtise! Attend!

friday, february 21 & saturday, february 22, 2014
round lake beach cultural & civic center

2007 Civic Center Way • Round Lake Beach 60073

cocktail reception (cash bar) 5:30 p.m. • dinner 6:30 p.m.

Reservation Form

select your evenIng

o Friday, February 21, 2014

o Saturday, February 22, 2014

payment

o #___ x $75 per person = $____

1) ________________________

2) ________________________

3) ________________________

4) ________________________

5) ________________________

6) ________________________

7) ________________________

8) ________________________

9) ________________________

10) ________________________

_________________________________________
Company/Firm

_________________________________________
Contact

_________________________________________
Address

_________________________________________
City, State & Zip

_________________________________________
Phone

_________________________________________
E-mail

method of payment

o Check o Visa o MasterCard

o Discover o American Express

_________________________________________
Card Number

_________________________________________
Expiration Date & CCV

_________________________________________
Signature

return thIs form wIth your payment:
Lake County Bar Association • 300 Grand Avenue, Suite A • Waukegan, Illinois 60085 • TEL: 847-244-3143 • E-mail: info@lakebar.org

IdentIfy addendees (max 10 per table)

All tickets must be paid for at the time of the order. No refunds will
be issued for cancellationas after February 14, 2014. Tickets and
seating will be assigned upon receipt of payment.

DINNER & SHOW
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Playbill Advertising

The 2014 Gridiron Show, The Lake County Bar Association’s hilarious musical follies, 

will be held February 21 & 22, 2014 at the Round Lake Beach Cultural & Civic Center. 

You need to be part of the fun by advertising in the just-as-hiliarious keepsake Gridiron Playbill. 

You know you’ll be sorry if your ad isn’t included. Reserve your space now!

Advertising Reservation

ad sIZe dImInsIons (Inches) prIce

o Inside Front/Back Cover (Full Color) 8.5” x 11” $600

o Full Page (Live Area) 8.5” x 11” $400

o Half Page (Horizontal) 7.812” x 4.937” $220

o Half Page (Vertical) 3.826” x 10.062” $220

o Quarter Page (Horizontal) 7.812” x 2.375” $140

o Quarter Page (Vertical) 3.826” x 4.937” $140

o Business Card (Horizonal) 3.5” x 2” $100

ads must be 

camera-ready. 

All ads are black/white and 
ad copy will appear exactly as it 
is submitted with no changes

to text or format. If you need as-
sistance designing your ad, 

the LCBA can recommend a de-
signer...additional fees will apply.

_________________________________________
Company/Firm

_________________________________________
Contact

_________________________________________
Address

_________________________________________
City, State & Zip

_________________________________________
Phone

_________________________________________
E-mail

method of payment

o Check o Visa o MasterCard

o Discover o American Express

_________________________________________
Card Number

_________________________________________
Expiration Date & CCV

_________________________________________
Signature

return thIs form wIth your ad by february 7, 2014. make your check payable to:
Lake County Bar Association • 300 Grand Avenue, Suite A • Waukegan, Illinois 60085 • TEL: 847-244-3143 • E-mail: info@lakebar.org

DINNER & SHOW
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Idon’t know if  it is because the 2013tax filing season just came to an end,
but my practice has been consumed

by subpoenas involving accounting firms.
I am constantly shocked at how many ac-

c o u n t a n t s
and lawyers
alike are un-
aware that a
statutory ac-
c oun tan t ’ s
privilege ex-
ists let alone
what is cov-
ered by the
p r i v i l e g e .
Here’s a quick
primer for
your consid-
eration the
next time you
receive a tele-

phone call from an accounting firm client
advising you that it has just been served
with a discovery request for client records
or from a client that needs discovery from
an accountant.

Section 27 of  the Illinois Public 
Accounting Act
Within Section 27 of  the Illinois Public
Accounting Act (“Act”)1 is the accountant
privilege which reads in relevant part as
follows:

A licensed or registered certified pub-
lic accountant shall not be required
by any court to divulge information or
evidence which has been obtained by
him in his confidential capacity as a
licensed or registered certified public
accountant.2 

A licensed or registered certified public ac-
countant is defined as a person in the pro-
fession or business of  giving “any report
expressing or disclaiming an opinion on a
financial statement based on an audit or
examination of  that statement, or ex-
pressing assurance on a financial state-
ment.”3 

Who Has the Burden of  Establishing
the Privilege?
First, unlike the attorney-client privilege
which belongs to the client but can be as-
serted by an attorney on the client’s be-
half, the accountant’s privilege inures
only to the accountant who is licensed in
Illinois. It cannot be raised or claimed by
the client.4

The privilege is exclusive to Illinois state
court unless the claims asserted in federal
court are founded upon state law. It is not
applicable in federal question cases or pen-
dent state law claims that arise out of  the
same events.5 However, even if  the ac-
countant privilege does not apply, the ma-
terial transmitted to accountants may still
fall under the attorney-client privilege if
the accountant was acting as an agent of
an attorney for the purpose of  assisting
with the provision of  legal advice.6The ac-
countant privilege may also extend to a
third party who shares a common inter-
est with the disclosing party which is ad-
verse to that of  the party seeking
discovery.7 However, the common interest
must be identical, not similar, and must be
legal and not solely commercial.8

The Illinois Supreme Court has specifi-
cally identified four conditions that the ac-
countant has the burden of  establishing

in order to enjoy the privilege: 

• The communications must originate in
a confidence that they will not be dis-
closed

• This element of  confidentiality must be
essential to the full and satisfactory
maintenance of  the relation between
the parties

• The relation must be one which in the
opinion of  the community ought to be
sedulously fostered

• The injury that would inure to the rela-
tion by the disclosure of  the communi-
cations must be greater than the benefit
thereby gained for the correct disposal
of  litigation.9

Most courts have focused on the first con-
dition.

What Information is Protected by
the Privilege?
Unfortunately, whether it’s due to the nar-
rowness of  the privilege or a lack of
knowledge of  its existence, there is a
dearth of  case law on the accountant
privilege. In one of  the first cases to con-
strue the accountant privilege, a federal
court broadly interpreted the privilege,
going so far as to quash a subpoena di-
rected to an accounting firm in its entirety
and ordering the client of  the accountant
to comply with the subpoena instead.10

The court specifically stated:

Under Illinois law, public accountants
cannot be compelled by any court to
divulge information obtained while
acting in their confidential capacity as

What is the Illinois Accountant 
Privilege and to Whom does it Belong: 

Client or Accountant?

By
Jenny

McGovern

1 225 ILCS 450/0.01, et al.
2 225 ILCS 450/27.
3 225 ILCS 450/8.
4 Stopka v. American Family Mut. Ins. Co., Inc., 816 F. Supp. 2d 516, 517 (N.D. Ill. 2011); see also Dorfman v. Rombs, 218 F. Supp. 857 (N.D. Ill. 1948); Western Emp.
Ins. Co. v. Merit Ins. Co., 492 F. Supp. 53 (N.D. Ill. 1979); Baylor v. Mading-Dugan Drug Co., 57 F.R.D. 509 (N.D. Ill. 1972). 
5Baylor v. Mading-Dugan Drug Co., 57 F.R.D. 509 (N.D. Ill. 1972); Federal Deposit Ins. Corp. v. Mercantile Nat. Bank of  Chicago, 84 F.R.D. 345 (D.C. Ill. 1979); Federal
Rules of  Evidence Rule 501.
6 See In re Grand Jury Proceedings, 220 F.3d 568 (7th Cir. 2000).
7 Zepter v. Dragisic, 237 F.R.D. 185, 189 (N.D. Ill. 2006).
8 Id. at 189.
9 In re October 1985 Grand Jury No. 746, 746, 124 Ill.2d 466, 475 (1988).
10Western Emp. Ins. Co. v. Merit Ins. Co., 492 F. Supp. 53 (D.C. Ill. 1979).
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accountants. In that Peat Marwick is
a public accounting firm, and the Peat
Marwick employees named in the
subpoena at issue are public account-
ants employed by the company, the
Illinois accountants’ privilege is appli-
cable in the present matter. This court
accordingly cannot properly order
Peat Marwick to produce the docu-
ments listed in the subpoena duces
tecum directed at the accounting
firm.11

In In re October 1985 Grand Jury No. 746,
involving a grand jury investigation of  an
accountant’s clients, the Illinois Supreme
Court held that documents provided to an
accountant to prepare the client’s tax re-
turns and the accountant’s work papers12

in preparing the returns were not “confi-
dential” for purposes of  accountant-client
privilege.13 The Illinois Supreme Court
stated:

A tax client provides information to
his accountant with the understand-
ing that there may be, at the accoun-
tant’s discretion and judgment, a
disclosure of  it to a third party, the
State, or other parties, e.g., Federal
and other taxing authorities. It is un-
derstood that confidentiality is not to
attach to the information. Informa-
tion given an accountant to prepare a
client’s tax returns and the accoun-
tant’s workpapers in preparing the re-
turns thus are not confidential. As the
information and papers cannot be
considered as obtained by the ac-
countant in his confidential capacity,
they are outside the scope of  the sec-
tion 27 privilege. If  information called
for is outside the scope of  a statutory
privilege, it is not protected from dis-
closure.14

The Illinois Supreme Court, however, only
examined the narrow issue of  whether in-
formation and papers can be considered
as obtained by an accountant in his confi-
dential capacity when the client knows

the accountant will be disclosing the in-
formation to a taxing authority.

In In re Estate of  Berger, involving an im-
proper disbursement from a recovered in-
competent’s estate, the appellate court
found that since the Act only protects in-
formation which the accountant receives
in confidence from the client, the trial
court erred in excluding information
given to an accountant in connection
with his preparation of  an audit of  the ac-
counts which were filed in court and thus
were public records.15

In FMC Corp. v. Liberty Mutual Insurance
Co.,16 the accountant was not a preparer
of  tax returns, Security and Exchange
Commission filings or other similar docu-
ments, reports or returns, but rather was
limited to providing audit services and de-
termining that its client’s accounting pro-
cedures were appropriate. The appellate
court agreed that the majority of  docu-
ments requested in the subpoena were
within the scope of  the accountant privi-
lege and that the accountant was only re-
quired to produce documents that had
previously been filed with third parties
and any claims or communications re-
ceived from third parties since these ma-
terials did not originate in confidence.
Despite the fact the accounting firm only
performed auditing work, it was required
to produce documents in its possession
which pertained to or were prepared for
state and federal tax returns filed by its
client. The accounting firm, however, was
not required to produce any documents or
communications which had been trans-
mitted only between the client and ac-
counting firm. 

In PepsiCo, Inc. v. Baird, Kurtz & Dobson
LLP,17 the court concluded that a narrow
construction of  Section 27 of  the Act,
read in conjunction with Section 8 of  the
Act, mandates a distinction between pro-
tected accounting services involving opin-
ions on financial statements and
unprotected nonfinancial consulting serv-

ices. Specifically, the court found quality
control assessments prepared for bottler
by its internal auditor, sought by soft drink
manufacturer in action ancillary to its ac-
tion against bottler to terminate bottling
agreement, were not protected by the ac-
countant privilege as the assessments did
not involve public accountant opinions on
any financial statements. The court’s de-
cision was guided by cases construing the
attorney-client privilege, which suggest
the accountant-client privilege must like-
wise have a limited scope. The court also
noted that relying primarily on the client’s
reasonable expectations of  confidentiality
would cloak far too many reports and
records with the armor of  privilege. Most
clients reasonably expect the accountant
will keep virtually all of  their business and
personal records secret. A narrow reading
of  the Illinois accountant-client privilege
dictates that the confidential reports must
also arise from accounting services in-
volving opinions on financial statements.

In contrast, in Lego v. Stratos Lightwave,
Inc.,18 a New York court in interpreting
Illinois law took a broad approach, find-
ing the accounting privilege applied to al-
most all of  the documents requested. In
the subpoena, plaintiffs demanded docu-
ments reflecting financial information
that the client provided to the accounting
firm. The court noted that the Act’s pro-
tection extends at least to an accounting
firm’s work papers and to confidential
communications between the accounting
firm and the client in connection with an
audit. The Act has been found inapplica-
ble to, among other things, nonfinancial
work such as quality control assessments,
documents that have previously been filed
with third parties and any claims or com-
munications received from third parties,
and an accountant’s views concerning
matters of  financial disclosure. Based on
this, the court concluded that only certain
minutes of  the board of  directors were not
protected by the privilege.

Finally, in line with the more narrow ap-

11 Id. at 54-55 (internal citation omitted); see also Palmer v. Fisher, 228 F.2d 603 (7th Cir. 1955) (quashing the subpoena in its entirety).
12 Work papers are documents prepared or obtained by the auditor in performing an examination of  a client’s financial records. The work papers may be called
into court and may be subject to examination by the IRS when they relate to tax pool analysis. Included in the work papers are schedules, analyses, transcriptions,
memos, and confirmation results related to balance sheet and income statement items. The work papers serve as the basis of  the work performed and support the
auditor’s opinion. Upon review of  the work papers, a reviewer can determine the quality of  the work performed. See Barron’s Accounting Dictionary.
13 124 Ill.2d 466, 477 (1988).
14 Id. at 477.
15 166 Ill. App. 3d 1045 (1st Dist. 1987).
16 236 Ill. App. 3d 355, 360 (1st Dist. 1992).
17 305 F.3d 813 (8th Cir. 2002).
18 224 F.R.D. 576 (S.D. N.R. 2004).
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proach adopted by PepsiCo, Inc.
v. Baird, Kurtz & Dobson LLP, in
Stopka v. American Family Mu-
tual Insurance Co., Inc.,19 in
finding the clients did not ad-
dress how any of  the e-mails
in the privilege log concerned
protected financial services,
the court noted the relevant
issue is not the general nature
of  the accountant’s work but
whether the specific docu-
ments in the privilege log in-
volve activities that are
protected. The court did not
expand on what it meant by
activities, but presumably it
was referring to the distinction
between activities involving fi-
nancial statements versus un-
protected nonfinancial
consulting services.

Conclusion
There are few bright line rules
when it comes to the narrow
accountant privilege. The best
rule to follow in advising ac-

counting firm clients is to as-
sert the privilege with respect
to any documents or commu-
nications which have been
transmitted only between the
client and accounting firm
and any documents or com-
munications which arise from
accounting services involving
opinions on financial state-
ments as long as they have not
been filed with or provided to a
third party. 

Jenny McGovern has been an as-
sociate with the law firm of  Mc-
Donald Hopkins, LLC for the past
seven years. Ms. McGovern fo-
cuses her practice on commercial
litigation and all areas of  health-
care law. She can be reached at
(312) 642-6151 or jmcgov-
ern@mcdonaldhopkins.com.

19 816 F. Supp. 2d 516 (N.D. Ill. 2011).
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As the population in America ages,
some couples, after 30 or more
years of  marriage, may come to re-

alize that they want to live the remaining
20 or more years of  their lives either single
or married to someone else. This trend of

older couples
deciding to
end their mar-
riage now has
its own
moniker: The
Silver Di-
vorce.1 Along
with all of  the
assets accu-
mulated dur-
ing those
years of  mar-
riage, a family
law practi-
tioner may
e n c o u n t e r
one or both

parties in receipt of  some form of  Social Se-
curity, and must address how to character-
ize or dispose of  these benefits. 

Now in its 75th year, Social Security retire-
ment benefits appear to be akin to a pen-
sion: funds are withheld from an
individual’s earnings before taxes, and are
held by the Federal government, to be paid
out monthly to the recipient as taxable in-
come upon retirement age. That is where
the comparison ends. While Section
503(b)(2) of  the Illinois Marriage and Dis-
solution of  Marriage Act (“IMDMA”) di-
rects that the marital portion of  a pension
is an asset which can be divided and allo-
cated to a former spouse, Illinois precedent
differs from other states, in that it does not
allow the division of  Social Security bene-

fits as a property right.2 

Entitlement to a Former Spouse’s 
Social Security Benefits
When representing the spouse who has
been out of  the workforce as the home-
maker throughout a marriage of  signifi-
cant duration, it is important to know the
basics on how Social Security benefits are
acquired, and how they can be apportioned
to this spouse after dissolution of  the mar-
riage.

Presently, for someone born after 1929, he
or she needs 40 “credits” to be eligible to re-
ceive his or her own Social Security bene-
fits. As the basis is currently 4 credits
earned per year, that individual must have
at least 10 years cumulative in the work
force to be eligible to receive Social Security
benefits. These credits are accumulated by
the individual’s wage earnings in a calen-
dar year, which in 2013, is $4,640 to earn
all 4 credits.3

Although an individual may have paid in
to Social Security before marriage, or will
continue to do so after the divorce, there is
no “marital” or “non-marital” component
to Social Security. After a divorce, a party
at retirement age can receive up to 50% of
the total amount of  a former spouse’s So-
cial Security if  the following requirements
are met:

• The party was married to the former
spouse for at least 10 years

• The party is at least 62 years of  age
• The party is unmarried
• The party is not entitled to a higher So-
cial Security benefit on his or her own
record4

The divorced individual can also receive

benefits based on the Social Security record
of  a deceased former spouse, if  the surviv-
ing former spouse:

• Is at least 60, or is 50 years of  age and is
disabled

• Was married to the former spouse for at
least 10 years (remarriage after the age
60 is not counted against the party in
this instance)

• Is not entitled to a higher Social Security
benefit on his or her own record5

Social Security is not Property to be
Divided
While the marital portion of  a pension is
considered property to be equitably divided,
in Illinois, Social Security benefits are not
characterized in the same way. The Second
District, in In re Marriage of  Hulstrom, held
that the portion of  the judgment which di-
vided the parties’ Social Security benefits
was void, as it was in violation of  the su-
premacy clause, as the Federal Govern-
ment, and not the State, has control over
these benefits.6

At the time of  entry of  judgment, the hus-
band and wife in Hulstromwere 67 and 65
years old respectively, and both were re-
ceiving Social Security benefits.7 Their
marital settlement agreement provided
that each was waiving maintenance, but
that their respective benefits were to be
combined, and then divided in half, with
each party claiming the sum received as
“income.” After operating in this manner
for over 8 years, the husband sought to
modify the division of  benefits, with one
reason being that the former wife had re-
married. The trial court denied the hus-
band’s request, finding that the equal

The Silver Divorce
How to Address Social Security Benefits in the Dissolution of  Marriage

By
Jennifer

Cunningham
Beeler

1 “The Rise of  the Silver Divorce,” Newsweek http://www.thedailybeast.com/newsweek/2010/06/07/the-rise-of-the-silver-divorce.html June 6, 2010
2 Section 503(b)(1) of  the IMDMA states in part: “For the purposes of  distribution of  property pursuant to this Section, all pension benefits (including pension ben-
efits under the Illinois Pension Code) acquired by either spouse after the marriage and before a judgment of  dissolution of  marriage or declaration of  invalidity of
marriage, including non-marital property transferred into some form of  co-ownership between the spouses, is presumed to be marital property. . .”Section 503(b)(2)
states: “The right to a division of  pension benefits in just proportions under this Section is enforceable under Section 1-119 of  the Illinois Pension Code.” (750 ILCS
5/503(b)(1) and (2), (West 2013).
3 http://www.ssa.gov/planners/benefitcalculators.htm. Please consult the website for other qualifiers on Social Security benefits.
4The general rule is that benefits cannot be paid if  a divorced spouse remarries, unless the latter marriage has ended by death, divorce or annulment. http://www.so-
cialsecurity.gov/retire2/divspouse.htm
5 http://www.socialsecurity.gov/survivorplan/ifyou3.htm
6 In re Marriage of  Hulstrom, 342 Ill.App.3d 263, 276 Ill.Dec. 730, 794 N.E.2d 980, 986-988 (2nd Dist. 2003)
7 342 Ill.App.3d 263, 276 Ill.Dec. 730, 794 N.E.2d 980, 982.
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division of  the parties’ Social Security ben-
efits was a non-modifiable distribution of
marital property, rather than a modifiable
maintenance obligation.8

The appellate court, however, agreed with
the husband’s argument: that the State
trial court lacked jurisdiction to order the
division of  Social Security benefits as prop-
erty. The court looked to Section 407(a) of
the Social Security Act, which provides as
follows:

The right of  any person to any future
payment under this subchapter shall
not be transferrable or assignable, at
law or in equity, and none of  the mon-
eys paid or payable or rights existing
under this subchapter shall be subject
to execution, levy, attachment, gar-
nishment, or other legal process, or to
the operation of  any bankruptcy or in-
solvency law. 42 U.S.C. § 407(a)
(2000.) 

In a case of  first impression, the court
looked outside of  the State of  Illinois for in-
terpretation of  the parties’ agreement.9

The court held that, as the parties undis-
putedly designated their Social Security
benefits as property rather than mainte-
nance, the anti-alienation rule of  Section
407(a), invalidated the provision in their
settlement agreement to pool and equally
divide and assign the parties’ future Social
Security payments.10As this was in conflict
with Federal law, the court determined that
this segment of  the parties’ settlement
agreement was void.11

To rectify this 8-year old error and now
void portion of  their settlement agreement,
and recognizing that it would be nearly im-

possible to reallocate property after that
passage of  time, the court suggested that
the parties renegotiate the division of  the
prospective Social Security benefits by
characterizing them as maintenance.12 

Anticipated Social Security Benefits
Cannot be Divided to Achieve 
“Equity”
The seminal case for addressing the future
award of  Social Security benefits as income
is In re Marriage of  Crook.13 Wife Patricia
was not eligible to receive Social Security
benefits as she had worked as a school sec-
retary for 22 years, and was in pay status
of  her pension benefits at the time of  the di-
vorce. The trial court divided all of  Patri-
cia’s pension benefits, but in this division,
did not consider the anticipated Social Se-
curity benefits that the husband would re-
ceive. The appellate court remanded the
matter to the trial court with instructions
to consider husband Robert’s anticipated
Social Security benefits in “striv[ing] to ar-
rive at a division of  property that is equi-
table to both parties and places each party
in similar economic circumstances,”
thereby prompting the husband further to
appeal this matter.14

Again, in a case of  first impression, the
Court had to examine the “interplay” be-
tween pension benefits, which are charac-
terized as marital property pursuant to the
IMDMA, and the receipt of  Social Security
benefits pursuant to the Social Security
Act.15 

Because Congress alone reserved the au-
thority to amend or repeal provisions of  the
Social Security Act, the United States
Supreme Court has held that Social Secu-
rity beneficiaries have a “non-contractual

interest” in Social Security benefits, and
that these benefits are not to be considered
an accrued property right.16 Congress,
however, “carved a narrow exception to
this rule” to allow the collection of  past due
child support or alimony (maintenance in
Illinois) from Social Security benefits pur-
suant to the Act’s Section 659(a) (42 U.S.C.
§ 659(a)(2000), as well as by allowing a
former spouse, under certain circum-
stances, to receive of  portion of  their for-
mer spouse’s benefits after divorce.17 

The Illinois justices rejected the analysis of
several other states which found that a
spouse’s anticipated Social Security bene-
fits could be considered in making an equi-
table division of  distributable marital
assets.18

Rather, the Court looked to the United
States Supreme Court Hisquierdo opinion,
which involved retirement benefits under
the federal Railroad Retirement Act of
1974 (45 U.S.C. § 231 et seq. (2000)), and
established two important points: that an-
ticipated or present Social Security benefits
may not be divided directly, nor can they
used as a basis for an offset during state dis-
solution proceedings.19 The Court specifi-
cally noted that that “we are, however, fully
aware of  the potential inequities implicated
by the federal preemption protection of  one
spouse’s Social Security benefits,” but ac-
knowledged likewise that “it remains a fact
that it is not the province of  this court – or
of  any state court – to interfere with the
federal scheme, no matter how unfair it
may appear to be.”20 In short, the husband
should receive his equitable portion of  the
wife’s pension, without any consideration
of  his anticipated receipt of  Social Security
benefits; and he would later receive his own

8 Id.
9 The court looked to Hisquierdo v. Hisquierdo, 439 U.S. 572, 99 S.Ct. 802, 59 L.Ed.2d 1 (1979), which was the Supreme Court’s interpretation of  section 231m(a)
of  the Railroad Retirement Act of  1974 (45 U.S.C. § 231m(a))(1979)) finding that it was virtually identical to section 407(a) of  the Social Security Act; as well
as Bouler v. Boulter, 113 Nev. 74, 78, 930 P.2d 112, 114 (1997), holding that “although social security recipients may use the proceeds of  their social security,
after their receipt, to satisfy preexisting obligations, they may not contract to transfer their unpaid social security benefits, and therefore the agreement was in-
valid, and no court could order its enforcement;” and Gentry v. Gentry, 327 Ark. 266 , 269, 938 S.W.2d 231, 232 (1997), “state courts are without power to take
any action to enforce a private agreement dividing future payments of  Social Security when such an agreement violated the [section 407(a)] statutory prohibi-
tion against transfer or assignment of  future benefits;” and Philpott v. Essex County Welfare Board, 409 U.S. 413, 417, 93 S.Ct. 590, 592, 34 L.Ed.2d 608, 612
(1973), holding that section 407(a) of  the Social Security Act prohibits the use of  “any legal process” to reach “social security benefits” by barring all claimants,
including a state.
10 794 N.E.2d at 986.
11 Id. at 986.
12 Id. at 986.
13 In re Marriage of  Crook, 286 Ill.Dec. 141, 211 Ill.2d 437, 813 N.E.2d 198 (2004).
14 334 Ill.App.3d at 390, 268 Ill.Dec. 323, 778 N.E.2d 309. 
15 Id., at 200. 
16 Id., citing Flemming v. Nestor, 363 U.S. 603, 609-610, 80 S.Ct. 1367, 1372, 4 L.Ed2d 1435, 1443-44 (1960).
17 The same section 659 simultaneously excludes any “similar payment obligation” arising from “community property, settlement, equitable distribution of  prop-
erty, or other division of  property between spouses or former spouses.”
18 Among the States that do consider Social Security benefits when making an equitable distribution of  property in dissolution of  marriage proceedings include:
Massachusetts, Iowa, Kansas, Ohio, Washington, Maryland, Maine, Pennsylvania, and Missouri.
19 Crook, 813 N.E.2d at 204.
20 Id. at 205.
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benefits without reallocation to the wife,
because it was not within the purview of
the Illinois courts to divide them. 

The Crook Court did note that other states
facing the issue of  inequity have held that
a spouse who participates in a pension sys-
tem in lieu of  Social Security must be
placed in a position similar to that of  the
other spouse whose Social Security bene-
fits will be statutorily exempt from equi-
table distribution.21 But as the parties in
Crook had neither argued the applicability
of  the cases nor cited their rationale, the
Illinois Supreme Court left “the resolution
of  that issue for another day.”22

And Yet, Accumulated Benefits can
Become “Property”
In an interesting twist, the Second District
in In re Marriage of  Wojcik, in 2005 held
that benefits which had been retained are
classified as property, which, therefore, can
be considered in the equitable division of
the estate.23

Since filing for divorce, the husband in Wo-
jcik had saved $28,000 of  Veteran’s Act
disability benefits in a savings account,
which the parties stipulated as being the
husband’s non-marital property. Although
the wife was employed and earning over
$19,200 annually, and the husband was
receiving $51,000 annually in VA disabil-

ity benefits, the trial court did not consider
the husband’s “disability benefits *** as a
basis to require him to pay maintenance,”
and reserved the matter.24The court, how-
ever, did award 55% of  the marital estate
to the wife because of  the husband’s accu-
mulated non-marital disability benefits.25

In its analysis, the appellate court agreed
with the parties that the supremacy clause
of  the Federal constitution precluded the
Illinois trial courts from dividing “present
or anticipated VA disability benefits as a
marital asset or using those benefits as a
basis for an offsetting award of  the marital
property (emphasis added).”26 As the hus-
band had accumulated these benefits,
however, the trial court was correct in
awarding them to the husband as his non-
marital property. The trial court was cor-
rect as well in that, pursuant to section
503(d)(3), the husband’s award of  non-
marital property was “ a proper factor for
the trial court to consider in the division of
marital property.”27 In other words, the
Federal statute prohibited assignment or
attachment of  present or anticipated dis-
ability benefit payments, but as the hus-
band had already received these benefit
payments, they were clearly his non-mari-
tal property, and were appropriate to use as
an offset for the award of  marital prop-
erty.28

Social Security can be Used to
Calculate Maintenance
Soon after the Court’s decision on Crook,
the Fourth District was faced with parties
whose only income was Social Security
benefits. In In re Marriage of  Rogers, the
parties were granted a legal separation
after 36 years of  marriage.29 The wife had
minimal Social Security disability benefits,
while the husband had a pension, Vet-
eran’s benefits, and his own Social Security
disability benefits, which were 6 times
greater than the wife’s benefits. The trial
court equalized the income between the
parties by awarding the wife one-half  of
the husband’s pension, and permanent
maintenance of  $900 per month. The hus-
band appealed, arguing that pursuant to
Crook, the trial court lacked the jurisdiction
to order a division of  his benefits to be paid
to the wife as support.30

The appellate court agreed, finding that
“a state court’s division of  social security
benefits could never be enforced against
the Social Security Administration. Sec-
tion 407(a) of  the Social Security Act pro-
hibits a beneficiary from transferring or
assigning his or her benefits to another
and imposes a broad bar against the use
of  any legal process to reach social secu-
rity benefits.”31

But the Rogers court went on to state: “The

21Crook, 813 N.E.2d at 206. See Cornbleth v. Cornbleth, 397 Pa.Super. 421, 580 A.2d 369 (1990); Walker v. Walker, 112 Ohio App.3d 90, 677 N.E.2d 1252 (1996);
In re Marriage of  Kelly, 19, 8 Ariz. 307, 9 P.3d 1046 (2000).
22 In re Marriage of  Wojcik, No. 2-04-1076, 838 N.E.2d 282 (2nd Dist. 2005).
23 This case dealt with Veteran’s Disability Benefits, which has a prohibition against the transfer and assignment of  present and future VA disability benefits, sim-
ilar to those in the Railroad Retirement Act of  1974 and the Social Security Act. The court looked to Crook and Hisquierdo, in its analysis, as well as In re Marriage
of  Hapaniewski, 107 Ill.Ap..3d 848, 63 Ill.Dec. 535, 483 N.E.2d 466 (1982), as though VA disability benefits were viewed in the same characterization.
24 Id. at 289.
25 Id.
26 Id. at 295.
27 Id. at 296, citing Hapaniewski, 107 Ill.App.3d at 853, 63 Ill.Dec. 535, 438 N.E.2d 466.
28 Id.
29 In re Marriage of  Rogers, 352 Ill.App.3d 896, 288 Ill.Dec. 204, 817 N.E.2d 562 (4th Dist. 2004).
30 Id.
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calculation of  a maintenance award is an-
other matter.”32 

The husband, the appellate court found,
was incorrect in characterizing the Social
Security benefits as property, and held that
this was not what the trial court had done
in awarding permanent maintenance to
the wife. “We see no reason for a court to
ignore the circumstance that one party is
currently receiving a social security benefit
of  $1,321 per month while the other is re-
ceiving $216 per month,” the Court said,
and so affirmed the trial court’s judgment
in using the benefits as income for award-
ing maintenance.33 

Conclusion
While an individual does not have a con-
tractual interest in Social Security benefits
for dissolution purposes, it does not mean
that his or her benefits are resistent to gar-
nishment. Section 459(a) of  the Social Se-

curity Act does permit benefits to be gar-
nished for child support and maintenance
arrearages.34 It is important to note that, at
least for child support, our Supreme Court,
in In re Marriage of  Henry, held that as ben-
efits are “earned” by the parent, and made
on behalf  of  the parent, and are paid in
part from the parent’s own earnings, that
the Social Security disability benefits paid
on behalf  of  the noncustodial parent sat-
isfy that parent’s child support obligation
for the period of  time those benefits were
received.35 This is in contrast to mainte-
nance, however, per the holding of  a Fifth
District case, In re Marriage of  Schrimpf,
which distinguished Henry, and would not
permit the former husband to reduce or
terminate his permanent maintenance ob-
ligation despite the fact that the former wife
was then in receipt of  Social Security ben-
efits based upon his prior earnings.36

A divorce practitioner, then, should address

Social Security benefits properly, to provide
a bit of  the silver lining in the Silver Divorce
proceedings.

Jennifer Cunningham Beeler is an attorney
with Kalcheim Haber, LLP, with offices in
Chicago and Highland Park. She graduated
from DePaul College of  Law, with a certificate
in Family Law, earning CALI awards in both
Civil Trial Advocacy, and in Wills and Trusts,
and a Master of  Arts from Northwestern Uni-
versity. She is a member of  the Illinois Bar As-
sociation, a member of  the Domestic Relations
Committee of  the Chicago Bar Association,
and is Vice President of  the Lake County Bar
Foundation. Jennifer is an approved mediator
and child representative for domestic relations
in Lake County, as well as an approved
Guardian ad Litem for probate

31 Rogers, 817 N.E.2d 562, 565, citing 42 U.S.C. §407(a) (2000); Crook, 211 Ill.2d at 443, 286 Ill.Dec. 141, 813 N.E.2d at 201. 
32 Id. at 565.
33 Id. at 566. 
34 42 U.S.C. 659, Consent to Support Enforcements. 
35 In re Marriage of  Henry, 156 Ill.2d 541, 545, 190 Ill.Dec.. 773, 776, 662 N.E.2d 803, 806 (1993)
36 In re Marriage of  Schrimpf, 293 Ill.App.3d246, 227 IllDec.248, 254, 687 N.E.2d 171, 172 (5th Dist. 1997), the court distinguished Henry, in that Schrimpf ad-
dressed social security retirement benefits and not dependent disability benefits, that Schrimpfwas maintenance and not child support, and finally, that in Henry,
the petitioner had assigned her rights as a recipient of  public aid. 

Do you have 
a speaker idea
or suggestion
for our business

meetings?

We would love 
to hear from you! 

Just send a note to:

Chris Boadt
cboadt@lakebar.org
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Newly Admitted Attorneys
Lake County

Donald Caplan and Jaclyn Barcallao.

Brent Buckley, Justice Mary Schostok and Marisa Schostok. Ronald Tiongco, his proud wife, daughter and family.

Chelsey Wintersteen and AWALC Treasurer Sandy Moon. Ryan James De Groot, his proud parents and brother.
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On November 13, 2013, with his fel-
low municipal prosecutors at his
side, Hal Winer was awarded the

Lifetime Achievement Award for his 50
years of  service. Looking around the room
it was hard to believe that many of  the
prosecutors were either in diapers, or not
even born yet, when in 1963 Hal started
his career as a municipal prosecutor. Bill
Franks, President of  the Lake County Mu-
nicipal Prosecutors Association said that
when it came to Hal holding the job for so
long, that he followed the Army’s general
order of  “Hold your ground until relieved”
and Hal is still holding firm.

It was in 1963 when Hal’s connection to
Lake County developed. A law school friend
was the Village Attorney for Deerfield and
several other Lake County municipalities.
A Trustee from one of  their villages re-
ceived a traffic ticket from Deerfield. To
avoid a potential conflict they asked Hal to
act as outside counsel to prosecute the
ticket. He was so well liked that they asked
him to return the next week. One day led to
another and informally Hal became Deer-
field’s permanent prosecutor and is the
longest serving prosecutor in Lake County
history.  

In the 1960’s, traffic court was held on
Wednesday nights in the Highland Park
City Hall presided by a Justice of  the Peace.
While prosecuting one day, a Deerfield po-
liceman approached to Hal with a problem.
The officer, worked part time for Vernon
Hills. At the time there was only one traffic
light at Route 60 and Milwaukee Ave. The
officer wrote a ticket but Vernon Hills had
no prosecutor. Vernon Hills was not incor-
porated until 1958 and didn’t have it own
police force until the early 1970’s and used
part time police officers from other depart-
ments. Characteristically, Hal said, “Just
bring the ticket to my court on the Deerfield
date and I’ll prosecute it.” The Deerfield po-
lice officer was later hired by Vernon Hills
and Hal has not looked back since. 

Hal has seen Lake County grow beyond his
wildest imagination from a small town at-
mosphere to a vibrant suburban commu-
nity. The court system grew accordingly.
But, as most veteran Lake County lawyers

can attest, much of  the early camaraderie
and companionship has changed dramat-
ically. But Hal’s style of  interaction with his
colleagues has not altered. A cartoon
posted on his bulletin board sums it up
where an older lawyer says to a young as-
sociate “Trust me, you may be impressed
by all the technology, but nothing will ever
replace the art of  the schmooze.”

Although Hal has been a prosecutor for five
decades, the job hasn’t changed his basic
character. Over the years, due to his
strength of  spirit, easy smile and sense of
humor, his interaction with adversaries is
still informal in a system where formality is
becoming the norm. When I was a young
lawyer traveling to various courthouses I
was often asked by judges and attorneys,
“Are you Hal’s son? Your dad is a great
guy.” It is said with an unabashed sincerity
that came from the heart. 

Hal was born in Rochester, NY and
dropped out of  high school in 1942 at the
age of  16 to work for Bausch & Lomb mak-
ing optics for the military. Two years later
he was drafted and sent to Okinawa where
his Division trained for the imminent inva-
sion of  Japan and were to be amongst the
first wave. The atomic bomb saved his life.
Man years ago Hal met Fred Olivi, the co-
pilot of  the B-29 Boxcar, who dropped the
second atomic bomb and personally
thanked him for saving his life. It was a very
touching moment witnessing these two
aged veterans embrace. In 1946, Hal was
then sent to Korea and was promoted to a
military policeman. His duties included
guarding Japanese prisoners, patrolling

roads to prevent reckless driving, and in-
vestigating vehicle accidents and crimes.
Ironically, fifty years later, he is still involved
in law enforcement.  

Upon his return from WWII, Hal moved to
Syracuse, NY to work as a shoe salesman.
The city of  Syracuse, unlike his hometown
of  Rochester, is a college town. Hal recog-
nized that unless he obtained an education,
his future would be limited and selling
shoes was not a great career choice. At 24
years-old, Hal finished a veteran’s GED
course and entered Syracuse University
under the GI Bill and graduated in 1950.
After moving to Chicago in 1956 he was
offered a job as a Cook County Juvenile Pro-
bation Officer. For many years his area cov-
ered Maxwell Street (where the Hill Street
Blues police station is located), China Town
and most of  the South side. He soon started
night school at John Marshall Law School
while working full time as a probation offi-
cer. It was a grueling four years and Hal
was one of  only 10 students to pass the bar
out of  a class of  83. As a child he would oc-
casionally take us to court and I vividly re-
member everybody in the court system
being so friendly and engaging. 

Hal has been incredibly blessed to work in
Lake County and watch its community,
courthouse and fellow lawyers grow before
his eyes. He goes to work knowing that his
colleagues and Judges will treat him with
the respect and dignity he earned after all
these years. Hal loves is work and sincerely
thanks everybody for creating such a won-
derful environment in which to practice
law. Hal has no plans to retire as the prac-
tice of  law and the interaction with his col-
leagues gives him an everlasting sense of
vitality. Hal is enormously proud and hon-
ored to be a Lake County lawyer, and after
50 years of  practice he is a man that gives
great encouragement to his children and
colleagues alike.

David and Evan Winer proudly work with Hal
at the Law Offices of  Winer and Winer in
Waukegan, 

Hal Winer Receives Award for 50 Years
as a Municipal Prosecutor 
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CONSENT AGENDA
• Minutes
- September 10, 2013

• Membership Report
- New Members since Septem-
ber 10

• Overview of  membership
functions 
– Full calendar of  events
- Luncheons, After work re-
ceptions & Before Court Coffee

• Membership discount offer-
ings via new website

• Report on Face book market-
ing effort (results of  $25)

There was a motion made to re-
move #4 from the Consent
Agenda which was passed. The
remainder of  the Consent
Agenda was approved.

DISCUSSION ITEMS
Treasurer’s Report 
Michael Conway reported that
the final numbers for the 2013
Criminal law seminar are still
being completed but once all of
the income is received the semi-
nar will have earned about
$7,000 in net income. 

Mr. Conway also discussed and
compared the flow of  the Asso-
ciation’s checking and savings
accounts for past three years
and during the last two, the
cash flow has been similar and
significantly better than three
years ago.

The combined balance in the
Baytree savings and First Mid-
west checking accounts as of
September 30, 2013 is
$133,091.56. 

Report on Draft Letter
Regarding Proposed

Supreme Court Rule 138 
Scott McCollum reported that
after meeting with the Chair-
person for the Family Law Com-
mittee, that he did not submit a
letter to the Supreme Court con-
cerning the proposed Supreme
Court Rule 138 during the com-
ment period. Gary Schlesinger
attended the hearing conducted
on the proposed rule on October
4, 2013 and did not hear any
indication from the Committee
that the proposed rule was
going to change in any way be-
fore it takes effect on January 1,
2014.

Report on Participation in
Annual Unity Dinner 
Scott McCollum reported that
he and several distinguished
members of  the LCBA and the
judiciary attended the Annual
Unity Dinner. The LCBA was a
Bronze Sponsor of  this event for
the first time and was intro-
duced to the attendees as a
cosponsor. Scott felt it was a
prestigious event in the legal
community and important for
the LCBA to be there and be rec-
ognized as a sponsor for the
cause. 

Report on Coffee in the
Courthouse and After Work
Receptions
Chris Boadt reported that for the
first Coffee in the Courthouse
event, there were at least thirty
attendees and that many of  the
judges were able to attend. Chris
also reported that the LCBA re-
ception “Meet the Judges” held
at the LCBA offices was also
very well received. The LCBA is
hoping that more and more
members will attend these free
events as an opportunity to net-
work. 

Membership Discount/
Rewards Program
The LCBA will be launching its
new website shortly. When it
goes live, there will be a mem-
bership discount/rewards pro-
gram on the site for all LCBA
members.

 NEW BUSINESS
Judge Foreman has advised the
Board that the Nineteenth Cir-
cuit courthouse is going to 
change security companies
from Frain Security to US secu-
rity which is expected to be a 
huge improvement to security
in the courthouse. 

There being no additional busi-
ness, it was moved, seconded
and carried and the meeting
was adjourned at 12:27 pm.

October 17, 2013

Board of  Director’s Meeting
MEMBERS PRESENT

Steven P. McCollum
President

Keith Grant
First Vice-President

Michael Ori
Second Vice-President

Michael Conway
Treasurer

Jennifer Howe
Secretary

Marjorie Sher
Immediate Past President

Gary Schlesinger

Donald Morrison

Hon. Daniel Shanes

Stephen Rice

Chris Boadt
Executive Director

By
Jennifer
Howe,
Secretary

Minutes
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Nicole Slobe gave birth to a baby boy, Andrew Richard
Slobe, on October 22.

Appellate Justice Mary Seminara Schostok and Judge
Margaret J. Mullen presented on the topic of  “Civility in
the Practice of  Law” at a CLE seminar held by the Woman’s
Bar Association of  Illinois at Starved Rock on October 5.

Associate Judge Donna-Jo Vorderstrassewas recently ap-
pointed by ISBA President Paula Holderman as a member
of  the ISBA Family Law Section Council. Judge Vorder-
strasse is currently the Supervising Judge of  the Family Di-
vision of  the 19th Judicial Circuit.

Assistant State’s Attorney John Brown and his wife Rachel
are the proud parents of  a baby boy, Theodore ("Theo")
Michael Brown, who was born on November 19.

The
Grapevine

Do you have a speaker idea
or suggestion for our 
business meetings?

We would love to hear from you!

Just send a note to:
Chris Boadt (cboadt@lakebar.org)

November 14, 2013

Member Reception
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LCBA

Bulletin
Board

DOWNTOWN WAUKEGAN
Across from Courthouse, 275-1800
square feet. Janitorial provided. Well main-
tained. Space available. 33 N. County &
325 Washington. Please call Ron Pollack
at (847) 482-0952.

DOWNTOWN WAUKEGAN
Offices for Lease. 200 N ML King Ave. 1, 2
or 3 Offices. 280 to 685 Sq Ft. Office Build-
ing for Sale or Lease. 222 N County St. 11,
756 Sq. Ft. Will Divide. (847) 680-4740.
www.tjproperties.com. 

To place an ad 
or for information 

on advertising rates, call 

(847) 244-3143

Monthly
Committee Meetings
Day Meeting Location Time

1st Tuesday Diversity (Odd # Months) LCBA 12:00-1:15

1st Thursday Real Estate In-Laws 5:00-6:30

1st Thursday Young & New Lawyers LCBA 12:00-1:15

2nd Tuesday Technology (Odd # Months) LCBA 12:00-1:15

2nd Tuesday Immigration LCBA 4:30-5:30

2nd Wednesday Family Law Advisory Group LCBA 12:00-1:15 

2nd Friday Community Outreach (Odd # Months) LCBA 12:00-1:15

3rd Tuesday Local Government LCBA 12:00-1:15

3rd Wednesday Family Law C-103 12:00-1:15

3rd Wednesday Employment Law (Odd # Months) The Grille on Laurel 5:15-6:30

3rd Thursday Board of  Directors LCBA 12:00-1:30

3rd Thursday Trusts & Estates Various Locations and times 

3rd Thursday Civil Trial & Appeals Lake House 5:00-6:30

4th Tuesday Criminal Law Potesta’s 12:00-1:15

* Meetings subject to change, please check your weekly e-news or call the LCBA Office @ (847) 244-
3143. Please feel free to bring your lunch to the LCBA office for any noon meetings. Food and bever-
ages at restaurants are purchased on a individual basis.
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by
Carlton R. Marcyan
President, Lake County Bar Foundation

It’s the End of  the Year,
Try to Enjoy it

Thoughts of  the holiday season conjure up memories of  celebration with fam-
ily, friends and colleagues. The reality can be far different: anxiety over col-
lections before year-end, client directives to finish cases, and family demands

put an unusual amount of  strain on lawyers and their staff  during this season. It is
important to keep all things in perspective and not allow yourself  to become over-
whelmed. 

Think how better it would be to spread out your work and responsibilities over the full
year rather than trying to cram at the end. Create a resolution for the New Year to
better and more evenly carry out both the client and administrative sides of  your
practice. Take a course or two in administrative techniques, look for CLE that will
have an immediate and direct impact on improving you and your practice, and con-
sider hiring someone part or full time to help you lighten your load. 

The Foundation and the Bar Association are here to help you. Helping each other
out is important, especially during the holidays when it is easy to lose perspective.
Let us know what we can do to serve you better and make your life easier.

Remember, a solid Foundation provides all of  us a better community.

MEMBERS ON THE MOVE

If  you have recently moved, please notify the LCBA at: info@lakebar.org

Alan K. Lenczycki 625 W. Rollins Road, Round Lake, IL 60073 847-546-0022
Harter & Schottland P.C. alanlenczycki@gmail.com

Robert T. Napier 333 W. Wacker Drive, Ste. 1700, Chicago, IL 60606 312-756-1111
Robert T. Napier & Associates rnapier@napier.com

Jeremy N. Spitzer 415 W. Washington, Ste. 200, Waukegan, IL 60085 847-662-8800
Attorney at Law jeremynspitzer@gmail.com
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