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One of  the 2013-2014 strategic goals of  the Lake County
Bar Association is to provide the opportunity for mem-
bers to establish relationships with a wide variety of

practitioners. We provide CLE seminars, dinners, receptions and
luncheons in the support of  that goal.

A hurdle for us has been, and continues to be, how to provide
the highest quality event at a price that makes it accessible for all
members. Just like everything else in this economy, the price of
catering a lunch is on the rise
while the amount all of  us are
willing to spend is not. The Board
of  Directors recently directed the
staff  to review our approach to
lunches and develop a plan to
reduce the cost…without im-
pacting the quality of  the pro-
grams. 

This fall we are experimenting
with a new approach to pro-
viding lunches, which in
some cases will result in a
50% savings. Instead of  hiring
an outside catering company,
your LCBA staff  will order de-
livery from restaurants such as
Jimano’s Pizza, Potbelly Sand-
wiches and Brown’s Chicken.
The staff  will set-up and clean-
up the room and members of  the
Board of  Directors will be avail-
able to greet attendees. 

This approach will allow us to re-
duce the cost of  each luncheon to
$15.00 if  you register by the Fri-
day prior to the lunch, or $20 after
the Friday prior. The fall 3-lunch
series (including one hour free
CLE presented by Jim Grogan
from the ARDC) will only cost
$45.

Please see page 14 of  this issue
of  The Docket and plan to join
us on September 25, October
23 and November 20.

To place an ad or for information on
advertising rates, call (847) 244-
3143. Submission deadline: first day
of  month preceding the month of
publication. All submissions must be
made in electronic format (high reso-
lution PDF or JPG format at a resolu-
tion of  300 pixels per inch or more.)
See www.lakebar.org/html/docke-
tRates.asp.

The Docket is the official publication of
the Lake County Bar Association, 300
Grand Avenue, Suite A, Waukegan,
Illinois 60085 (847) 244-3143, and
is published monthly. Subscriptions
for non-members are $45.00 per year.

Reproduction in whole or part with-
out permission is prohibited. The opin-
ions and positions stated in signed
material are those of  the authors and
not necessarily those of  the Associa-
tion or its members.

All submitted manuscripts are consid-
ered by the Editorial Board. All letters
to the editor and articles are subject to
editing. Publications of  advertise-
ments is not to be considered as an en-
dorsement of  any product or service
advertised unless otherwise stated.

In the
Director’s Chair

by
Christopher T. Boadt

Return of  the $15 Lunch!
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The
President’s Page

by
Steven McCollum

“Summertime, and the livin’ is easy,” or so
goes the George Gershwin song from
Porgy and Bess. But if  you’re a lawyer
with multiple trials set during the sum-
mer, it is anything but easy. 

When I first started practicing law in Lake
County, the lament from the older lawyers
was that there were court cases being
scheduled during summer. It had previ-
ously been the practice here to take the
summer–or at least the month of  August
off–with no trials being scheduled what-
soever. It must have been nice. That is def-
initely not the case now. 

When I wrote my last President’s Page I
was in the middle of  a trial. As it turned
out, once the State started putting on its
case my client saw the possibility that he
could end up in prison. Since he was fac-
ing a non-probationable Class X felony
where, if  found guilty, he would be sen-
tenced from six to thirty years in prison,
he decided to accept a very generous offer
of  conditional discharge (non-reporting
probation) on a lesser offense and the trial
ended with his plea agreement. 

It had been a long, difficult road to get to
that point in the case, and despite the let-
down of  not finishing the trial, I was ini-
tially happy with the result knowing that
my client would not face incarceration.
Then came the kicker, which is why I’m
telling you this story. 

About two weeks after the plea was en-
tered, I received a phone call telling me
that my client had died of  a heart attack.
He had had medical problems throughout
the time the case had been pending.
Clearly the stress of  the trial and his gulity
plea contributed to his death. And despite
his being “just a client,” having worked
with him closely for a long period of  time,
his death had an impact on me. 

As lawyers, many of  us deal with clients
who are under a great deal of  stress. We
become adept at dealing with peoples’
emotions and reactions to that stress.
Some lawyers seem to adopt the emotions
of  their clients. Others, like me, tend to be
what I call “emo-
tional ducks.” I
wade through the
stress and emotions
of  my clients every
day, and that stress
usually washes
right off  me just like
water off  a duck. 

The point here is
that we as lawyers
need to take the
time to step back
from our jobs and
our clients. If  we
don’t do that, we
end up drowning in
the stress and emo-

tions that surround us. Wouldn’t it be nice
if  the courts still took the summer off?

This summer has been a very active time
for our court system as well. Chief  Judge
Foreman and Circuit Clerk Keith Brin are
continuing their progress toward a mod-
ern court computer system. I recently
gave Keith a letter of  support from the Bar
Association in support of  the application
to the Illinois Supreme Court (put forth by
Judge Foreman on behalf  of  the 19th Ju-
dicial Circuit) to start e-filing. Let’s hope
that this is successful and we can move
forward with a system that benefits us all. 

On the issue of  access to court buildings

Summertime

Attorneys

Welcome
New LCBA Members

Allsion Fink-Stein
Griffin McCarthy & Rice, LLP

Michael Theisen
Tews, Theisen & Theisen

Joseph M. Menges
Menges Attorney at Law, P.C.

Caroline Poduch
Schiller, Ducanto & Fleck LLP

Howard A. London
Beermann Pritikin Mirabelli

Swerdlove LLP

David Feldman
Strauss & Malk LLP

Terry F. Moritz
Goldberg, Kohn, Ltd.

Claudia Lovelette
CASA Lake County
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for lawyers and a possible system whereby
lawyers have an access card, Judge Fore-
man, other judges, members of  the Exec-
utive Justice Committee, and I visited the
DuPage County Courthouse, the new Fed-
eral Court Building in Rockford, and the
Winnebago County Courthouse to review
the security systems in place in those lo-
cations. Those of  you who regularly prac-
tice in DuPage are probably aware that
they have a system, which was funded by
their Bar Association, that allows attor-
neys and county employees to enter the
court building with an electronically en-
coded identification card. They are not
sent through magnetometers. 

According to Chief  Judge Elsner, the Du-
Page system has never had a security
problem with attorneys since their system
was established. Their Bar Association is-
sues the attorney identification cards for
a nominal fee and the Sheriff ’s office has
the ability to suspend the card for any rea-
son determined necessary by security.
They also do random checks on attorneys

who have the cards by periodically requir-
ing them to pass through magnetometers
without prior notice. This keeps the attor-
neys and employees who use the system
aware of  their responsibilities and ensures
that the system is secure. 

Clearly the DuPage system, which is simi-
lar to the system in Kane County, is work-
ing both for the court system and the
attorneys. According to Chief  Judge El-
sner, DuPage County would be hard-
pressed to get people through their
entrances if  attorneys and employees had
to go through the magnetometers. The
Board of  Directors of  the LCBA has dis-
cussed these issues many times and we are
hopeful that Chief  Judge Foreman and
Sheriff  Curran are working to improve the
situation in Lake County as it currently
exists. 

The Bar Association recently held its an-
nual Golf  Championship at Stonewall Or-
chard Golf  Club, which was both a great
time and a financial success. Michael Ori,

Chris Boadt, and Virginia Elliot all deserve
thanks for their organizational efforts. 

We have very little on our calendar for Au-
gust, but September holds the annual
shred event September 6 where you can
safely dispose of  your old files and the an-
nual Criminal Law Seminar on September
19 and 20. Details can be found in those
emails you receive periodically from the
LCBA or by calling the Bar office. You will
also be hearing about our upcoming
membership luncheon meetings. Our Ex-
ecutive Director, Chris Boadt, has been
looking into ways to reduce the cost of
these luncheons. After discussing the
issue with the Board of  Directors, it has
been decided that the cost will be cut in
half  to encourage more of  you to attend.
Please look for those LCBA emails to find
the dates of  the meetings. 

With that, it is time to get back to enjoy-
ing the summer. I hope you all find time to
take a break and have some summertime
easy livin’. 



Although life in the Courthouse in
summer does not slow down
today as much as “back in the

day,” we judges do have some time to
catch up and contemplate more mun-
dane affairs. In addition to a new court-
house, court security, E-Filing, and
public access, my “Bucket List” also in-
cludes attendance at the reunion tours
of  such rock legends as the Rolling
Stones, Beach Boys, The Who, Bob Seger,
and Fleetwood Mac. I have tickets for
Journey and the Eagles later this fall.
Many of  these groups have their original
members back in the fold (most of  whom
are my age) and their greatest hits are
now classics in the world of  music. The
bands that are known as “One Hit Won-
ders” do not do reunion tours. Can the
same be said of  our Bill of  Rights?

A column in USA Today on July 7, 2013,
entitled “Uphold the Third Amend-
ment,” written by Glenn Harlan
Reynolds, caught my attention over the
4th of  July weekend. The author refers
to the National Security Agency spying
scandal and current Internal Revenue
Service Congressional probe and the role
of  the First, Fourth, and Fifth Amend-
ments and goes on to observe that most
Americans could not tell you what the
Third Amendment protects.

The Third Amendment provides “no sol-
dier shall, in time of  peace be quartered
in any house, without the consent of  the
Owner, nor in time of  war, but in a man-

ner to be prescribed by law.” As you
might assume, there have been few sig-
nificant Third Amendment cases decided
by the Federal Appeals Courts. However,
in light of  the increased surveillance of
American citizens during the “War on
Terror,” the argument that “one’s home
is a castle” reasserts a fundamental right
of  privacy that the Third Amendment
was intended to protect.

On any given day in a criminal court-
room in Lake County, motions will be
filed on behalf  of  litigants seeking relief
for violations of
their “Fourth,
Fifth, Sixth,
Eighth, and Four-
teenth Amend-
ment Rights.”
However, in a re-
cent informal poll
of  our judges in
the Criminal Divi-
sion, no judge
could recall a
prayer for relief
pursuant to one’s
Third Amend-
ment Rights.

In a discussion of
the Third and
Fourth Amend-
ments found at
The Annenberg
Classroom web-
site,1 it is sug-

gested that the men who drafted the Bill
of  Rights to the Constitution intended
that these two Amendments would pro-
tect citizens’ rights to the ownership and
use of  property without government in-
trusion. The Third Amendment has been
cited by the courts as evidence that the
Constitution created a general right of
privacy for individuals, to protect them
from government intrusion into their
personal affairs.

In the case of  Griswold vs. Connecticut
381 US 479 (1965), a state law that pro-
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The Third Amendment –
Reunion Tour?

The
Chief  Judge’s Page

by
Chief Judge 

Fred Foreman

THANKYOU!

To volunteer, please contact Susan Perlman
at sperlman@pslegal.org or 847-662-6925. 

Ann Conroy

David Ganfield

Lillian Gonzalez

Thad Gruchot

Michael Strauss

The following attorneys 
have accepted Pro Bono cases through

Prairie State Legal Services. 

1 www.annenbergclassroom.org/page/our-constitutioncom, page 126.



hibited married couples from purchasing
contraceptives was found to be uncon-
stitutional on the grounds that the Con-
stitution gives individuals a “zone of
privacy” protected by the Third, Fourth,
and Ninth Amendments even though
there is no specific reference to privacy
in the Constitution. See also Roe vs. Wade
410 US 113 (1973).

In Katz vs. United States 389 US 347
(1967), the Supreme Court found a vio-
lation of  the Fourth Amendment right to
be free from unreasonable search and
seizure when the police wiretapped a
phone booth used by the defendant,
without a warrant. The Court also cited
the Third Amendment protection of  an
individual’s right to be free from govern-
ment intrusion into his or her private af-
fairs. A similar claim was recently made

in a case now pending in a Nevada Court
where police officers entered a home in
an unreasonable manner to secure a
surveillance post to observe another
crime.

The debate over the provisions and en-
forcement of  the USA Patriot Act con-
tinues to rage on your weekly Sunday
talk shows. The Act provides for the ex-
pansion of  the Federal Government’s au-
thority to monitor suspected terrorists’
emails, text messages and cell phones,
and to obtain records of  purchases and
membership lists.

In a February 11, 2013, article by Tom
Wise in FreedomOutpost.com, he advo-
cates the use of  the Third Amendment in
defense of  the Second Amendment. He
advances the argument that since the
Third Amendment protects our property

rights, it also upholds the right of  ade-
quate weaponry authorized by the Sec-
ond Amendment to protect your right to
privacy and property rights from the
government.

So will the Third Amendment ever join
the First, Second, Fourth, Fifth, and
Sixth as “Litigation Legends,” or will it
remain a “One Hit Wonder”? What im-
pact will it have on the drones, whistle-
blowers, or text messengers, which all
sound like good names for a rock and roll
band? We shall see. For now, we lawyers
and judges should be encouraged that
the discussion of  the Constitution and
the Rule of  Law get equal time on the
nightly news with the celebrities, sports
figures, and rock stars. Now that is Clas-
sic Gold!
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Do you have a speaker idea or suggestion 
for our business meetings?

We would love to hear from you! Just send a note to: Chris Boadt (cboadt@lakebar.org)
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Calendar of Events

For more information or to register, go to the calendar at: www.lakebar.org

September 6
3rd Annual Shred Event

LCBA Office

September 19-20
Annual Criminal Law Seminar

Milwaukee, WI

September 25
Membership Luncheon
Pro Bono Awards
Waukegan City Hall
Counsel Chambers

October 5
Adopt A Highway

October 23
Membership Luncheon
Greenbelt Cultural Center

November 4-8
Law Suit Days Clothing Drive

LCBA Office

November 20
Membership Luncheon

ARDC Update
Greenbelt Cultural Center

December 6
Holiday Party

TBD

February 21 & 22
Gridiron

Round Lake Beach 
Cultural Center

March 6-9
20th Annual 

Family Law Conference
New Orleans, LA
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On June 15, 2012, the Obama Ad-
ministration demonstrated its op-
timism for comprehensive

immigration reform by announcing the
Deferred Action for Childhood Arrivals
(“deferred action” or “DACA”) program.

T h r o u g h
DACA, the
Administra-
tion shifted
policy by clas-
sifying certain
immigrants
as low priority
for removal,
thus permit-
ting the De-
partment of
Homeland Se-
c u r i t y
(“DHS”) to
focus its en-

forcement resources on threats to na-
tional security and public safety. To
implement this policy, “deferred action”
grants individuals protection from re-
moval for two years; stops the accrual of
unlawful presence; and allows for Em-
ployment Authorization. It does not, how-
ever, provide any lawful status or pathway
to residency or citizenship.

First, deferred action protects individuals
from removal for a two-year period. At the
end of  the two years, the immigrant may
apply for a renewal. Under current policy,
there is no limit to the number of  re-
newals for which an eligible immigrant
can apply. 

In addition, an individual whose case has
been deferred is not “unlawfully present”
during the deferred period. An individ-
ual’s accrued “unlawful” presence has se-
rious immigration consequences for
purposes of  future inadmissibility. Thus,
deferred action stops the clock on an indi-
vidual’s accrual of  “unlawful” presence,
but does not excuse previous or subse-
quent periods of  “unlawful” presence.

Finally, deferred action recipients can si-

multaneously apply for Employment Au-
thorization, which has created some con-
troversy. Once an individual has received
Employment Authorization, he/she may
obtain a Social Security card. Most states
issue an individual his/her driver’s license
if  he/she has a Social Security card and
meets all other qualifying criteria. Several
states, however, refuse to issue a driver’s
license to deferred action recipients be-
cause they are not “lawfully present”
under federal law. In response, on January
18,2013, U.S. Citizenship and Immigra-
tion Services (“USCIS”) clarified that DHS
considers deferred action recipients to be
“lawfully present,” though not “in lawful
status,” thus removing the states’ prof-
fered rationale to refuse driver’s licenses to
deferred action recipients.

The benefits of  deferred action are only
available to a specific group. To be eligible,
an individual must have been under the
age of  16 when he/she first entered the
country.. As of  June 15, 2012, the appli-
cant must have entered the country with-
out inspection or his/her lawful status
must have expired. Moreover, the appli-
cant must have continuously resided
within the country for the five years pre-
ceding the official memorandum estab-
lishing “deferred action,” and must be
physically present in the United States
when he/she submits his/her application.
Thus, each applicant must demonstrate
his/her physical presence in the United
States on the present day, on June 15,
2012, and on June 15, 2007. In addition,
eligibility is restricted to a strict age group:
As of  June 15, 2012, applicants must
have been at least 15 years of  age or
under the age of  31. The applicant, fur-
thermore, must currently attend school;
have graduated from high school; have
his/her general education development
certificate; or be an honorably discharged
veteran of  the Coast Guard or Armed
Forces. Finally, an applicant is not eligible
if  he/she has any convictions for a felony
offense; significant misdemeanor; three or
more misdemeanors; or if  he/she poses a

threat to national security or public safety.

For all its benefits, however, deferred ac-
tion does not grant lawful status, a path
to residency, or a path to citizenship. But if
comprehensive immigration reform is en-
acted, DACA recipients may be eligible for
a faster pathway to lawful status than
other undocumented immigrants. More-
over, undocumented immigrants can rest
assured that emerging onto the govern-
ment’s radar by applying for deferred ac-
tion does not expose them or their families
to more risk. USCIS policy mandates that
information provided in deferred action
petitions regarding applicants and their
family members is protected from disclo-
sure to U.S. Immigration and Customs En-
forcement (“ICE”) and U.S. Customs and
Border Protection for immigration en-
forcement proceedings. All information is
protected unless the applicant is subject to
a Notice To Appear, a referral to ICE, or if
it will be used for non-removal purposes. 

Although deferred action is but a tempo-
rary patch while we all wait, with high
hopes, for comprehensive immigration re-
form, the first six months of  the DACA
program elicited a resounding response
from eligible immigrants. Between August
15, 2012 and February 14, 2013,
423,634 applicants were approved and
only 14,738 were rejected. Perhaps the
next six months will allow the remaining
eligible immigrants to gain protection and
lawful employment while new, compre-
hensive, and long-term legislation is ex-
amined. 

Alexis D. Martin is an associate attorney
with Newland & Newland, LLP, where she
specializes in immigration and litigation. In
her immigration practice, Alexis assists for-
eign nationals and their employers through-
out the broad range of  immigration processes
to obtain and maintain lawful status. In ad-
dition, she regularly volunteers at local legal
clinics, lending her services to Chicago’s im-
migrant populations.

Deferred Action
Bridging the Gap to Comprehensive Immigration Reform

By

Alexis D.
Martin
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300 Grand Avenue, Suite A • Waukegan, IL 60085
Telephone: (847) 244-3143 • Fax: (847) 244-8259 • Web: www.lakebar.org

July 16, 2013

Mr. Mike Tardy, Director
Administrative Office of  the Courts
222 N. LaSalle Street, 13th Floor
Chicago, IL 60601

Dear Director Tardy:

The Lake County Bar Association is pleased to submit this letter of  assessment of  the proposed electronic filing system
by the 19th Judicial Circuit and the Lake County Circuit Clerk. 

The Association has been playing a major role in the design and development of  the proposed system. This partnership
would continue as our members participate in beta testing, training, and implementation.

The proposed civil e-filing system was built from the ground up with our input at every stage of  the design process. For
instance, the private workspace concept and the workflow before a case is filed, is a testament to our collaboration with
the 19th Judicial Circuit and the Lake County Circuit Clerk.

The proposed e-filing system provides real-time interface to the Clerk’s Court Case Management System. This would ben-
efit our members as they schedule their cases on the Judge’s court calls. Business rules governing availability and other
restrictions are already built into the system.

The Lake County Circuit Clerk has been keeping the LCBA well informed of  the progress that his staff  has been mak-
ing with the proposed system. We have been very pleased with the demonstration that he gave recently to our mem-
bers. The system was well received and our members are looking forward to the go-live date. In addition, the LCBA’s
Technology Committee will continue to assist the Lake County Circuit Clerk as he plans the rollout of  the proposed sys-
tem. 

Very truly yours,

Steven McCollum
President
Lake County Bar Association
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New Illinois Supreme
Court Rules
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30 Years Experience

REAL TIME   •   VIDEOGRAPHER   •   E-TRAN

The Illinois Supreme Court has been
busy in the first half  of  2013 com-
ing up with new rules.

The first change is in Rule 63, which is
Canon 3 of  the Judicial Code of  Ethics.
Paragraph A(4) has a new sentence added

which says
“The Judge
may take rea-
sonable ef-
f o r t s ,
c o n s i s t e n t
with the law
and court
rules, to facili-
tate the ability
of  self-repre-
sented liti-
gants to be
fairly heard.”

W h a t
does that mean? Does it mean that the
judge can now take more time explaining
preprinted forms to litigants in divorce
cases? What about litigants in guardian-
ship cases and probate court? Recently the
Lake County Bar Association, in conjunc-
tion with the Family Law judges, prepared
a pro se self-help booklet that is to be
handed to people without attorneys in
order to help guide them through the
morass of  Family Law. Does this new rule
mean that the brochure has to be handed

out more frequently? Or does it mean that
the judges, in addition to handing out the
brochure, are still to tell people how to fill
out the forms? We will just have to wait to
see how this plays out. Unfortunately, the
new Rule includes no committee com-
ments that address this issue.

The next change is in Rule 137. That Rule
requires that an attorney who prepares a
pleading must sign it, thereby indicating
that he or she has made a good faith fac-
tual and legal investigation and that the
pleading is supported by existing law or a
logical extension of  existing law.

A hot issue in the legal field is the un-
bundling of  legal services. Rather than
being hired to represent a party in a law-
suit and do everything that needs to be
done to bring the case to conclusion, legal
services may be unbundled so that an at-
torney could be hired merely to prepare
court papers but not appear in court with
the client. Under the previous version of
Rule 137, that would not be permissible
because the attorney would have to sign
the pleadings. Now, the Rule contains a
new paragraph (e) which says:

“An attorney may assist a self-repre-
sented person in drafting or reviewing
a pleading, motion or other paper
without making a general or Limited
Scope Appearance. Such assistance

does not constitute either a general or
limited scope appearance by the at-
torney. The self-represented person
shall sign the pleading, motion or
other paper. An attorney providing
drafting or reviewing assistance may
rely on the self-represented person’s
representation of  facts without fur-
ther investigation by the attorney, un-
less the attorney knows that such
representations are false.” 

This amendment raises the question: How
would be the attorney know that the rep-
resentations are false? 

The amendment to Rule 137 makes refer-
ence to a “Limited Scope Appearance,”
which is a concept created by new amend-
ments to Rules 11 and 13. While the text
of  those new Rules is too long to be quoted
verbatim, the idea is that an attorney may
now reach an agreement to represent a
client for a discrete portion of  an overall
case, and may withdraw from that repre-
sentation once the defined element of  the
case is complete. Amended Rule 11 gov-
erns how documents are to be served
when an attorney has a Limited Scope Ap-
pearance on file.

An example in my field of  family law,
would be that if  the client and I have a
written agreement as to limited scope rep-
resentation, I could file a Notice of  Limited

By

Gary
Schlesinger
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Scope Appearance and represent that
client only in a Petition for Temporary
Child Support. I could do this more than
once in a case, if  I wish, however I must
file a new Notice of  Limited Scope Ap-
pearance and “(a) party shall not be re-
quired to pay more than one Appearance
fee in a case.”

Pursuant to amended Rule 13, I can ei-
ther withdraw by oral or written motion
after the limited representation is com-
plete, or withdrawal would occur auto-
matically if  the court notes that the
purpose of  the representation has been
completed. However, if  a party objects
that I have not completed the representa-
tion, then the court must hold an eviden-
tiary hearing to resolve that objection.

Under Rule 1.2(c) of  the Rules of  Profes-
sional Conduct of  the Illinois Supreme
Court, “a lawyer may limit the scope of
representation if  the limitation is reason-
able under the circumstances and the
client gives informed consent.” That has
been the rule since at least July 1, 2009
when this provision was adopted. How-
ever, it was never thought to apply to ap-
pearances in court cases because the Code

of  Civil Procedure does not provide for a
Limited Scope Appearance. Now, Supreme
Court Rules do. These amendments are all
effective July 1, 2013.

The most interesting, and controversial,
rule amendment for Family Law and Pro-
bate practitioners, is Rule 138, which lim-
its personal identity information that may
be included in a court file. However, it
should be noted that this does not apply to
Section 11a-8 of  the Probate Act (755
ILCS 5/11a-8), which deals with petitions
for guardians for disabled adults. However,
amended Rule 138 does apply to Section
11-8 of  the same article, Petition for
Guardianship of  a Minor.

The problem in the Family Law area is
that there are various statutes that require
names and birthdates of  children in cer-
tain matters such as parentage cases,
names and ages of  children in dissolution
of  marriage cases, legal separation cases,
and declaration of  invalidity (annulment)
cases. In addition, in Lake County and
most other counties, once a case is con-
cluded, there is testimony at a court ap-
pearance called a prove-up. In it, there is
testimony about the names and birthdates

or ages of  the children. The transcript of
the prove-up is to be filed. However, Rule
138 prohibits including the names and
birthdates of  the children in the court’s
file, then what happens?

If  a pleading is required by statute to con-
tain certain information, it may be filed
with a Notice of  Personal Identity Infor-
mation within court filing. Judge Johnson
and the other Family Law judges have de-
veloped a form which has been approved
by the judges in Lake County. The Petition
for Dissolution of  Marriage containing
names and ages of  children would be filed
with a Notice of  Personal Identity Infor-
mation, which would be kept in a sealed
portion of  the Court file. A redacted ver-
sion would also be filed in the public por-
tion of  the file. This may get really
cumbersome in cases involving orders of
protection, body attachments, having a
court order to take to the police to enforce
visitation, and other similar situations.

So what happens if  there is a conflict be-
tween the statute such as the Illinois Mar-
riage and Dissolution of  Marriage Act and
an Illinois Supreme Court Rule, such as
Rule 138 or the Code of  Civil Procedure
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dealing with appearances and
new Rule 13? I am sure we will
all be happy to note that if  a
statute conflicts with a Rule of
the Illinois Supreme Court
adopted pursuant to constitu-
tional authority, the Rule will
prevail. This rule has been an-
nounced in several cases, in-
cluding People v. Joseph, 113
Ill.2d 36 (1986). There are
several cases cited within Peo-
ple v. Joseph that stand for the
same proposition, and People v.
Joseph has been cited by several
cases. So, the Court decided
that its Rule trumps a legisla-
tively passed statute. Did the
legislature get to weigh in on
this?

The amended Rule also pro-
vides for enforcement of  its
prohibition. Neither the court
nor the court clerk are charged
with monitoring or enforcing
whether the public portion of
the court file contains material
that is not permitted under the
Rule. However, if  prohibited

material is found in the public
portion of  the file, a party may
file a motion, under seal, to ask
that it be removed. “If  the
court finds the inclusion of
personal identity information
in violation of  this rule was
willful, the court may award
the prevailing party reason-
able expense, including attor-
ney’s fees and court costs.” It is
most unlikely that those fees
and costs can be passed on to
the client if  it is the attorney
who made the error. This is
similar to Appellate Court
opinions dealing with fees
under Rule 137.

Let the lawyer beware.

Gary L. Schlesinger opened his
firm in Libertyville in 1986, de-
voting his practice exclusively to
family law matters including di-
vorce, alimony, custody, support,
paternity, and adoption cases. He
has handled cases in Cook and
Lake Counties in the trial and the
appellate court.

Shred Event

Friday
September 6, 2013

8:00 a.m. - 11:00 a.m.
LCBA

OSDD destroys media and hard drives on site in

Northboook, for a small fee they will take your Hard

Drive ($5.00 each) and Media ($.35 per pound). 

*OSDD will issue a Certificate of  Destruction upon request.

Shred your old files for FREE!



14 The Docket August 2013

Membership Luncheon Series

You Spoke, We Listened!
New Lower Price

Lunch: 12:00 noon
Meeting and Guest Speaker: 12:15–1:15 p.m.

Registration

September 25, 2013 October 23, 2013 November 20, 2013

Name: ______________________________________________ ARDC#: ___________________________________________

Firm: ______________________________________________________________________________________________________

Address: ____________________________________________ City, State & Zip: ______________________________________

Phone: _____________________________________________ Fax: ________________________________________________

E-mail: ____________________________________________________________________________________________________

Payment method: o Credit Card on File o Visa oMastercard o Discover oAmerican Express 

Card #: _________________________________________ Expiration Date: ____/____/____ CCV: ______________ 

Signature: _________________________________________________________________________________________________

PLEASE RETURN REGISTRATION TO:
Lake County Bar Association • 300 Grand Avenue, Ste A • Waukegan, IL 60085 • TEL (847) 244-3143 • FAX (847) 244-8259

Luncheon Fee

September 25: ProBono Awards _____ $15 (pd by 9/20) _____ $20 (pd after 9/20)

October 23: Membership Meeting _____ $15 (pd by 10/18) _____ $20 (pd after 10/18)

November 20: ARDC Update _____ $15 (pd by 11/15) _____ $20 (pd after 11/15)

Cancellations gladly accepted through the Friday prior to each luncheon. Non-Member rate is double.

ProBono Awards
Waukegan City Council Chambers
100 N. Marting Luther King Jr. Ave. • Waukegan

Serving Potbelly Sandwiches & Salad

Celebrate those who gave many
hours throughout the year

Co-Sponsored by the Community Outreach Committee

Membership 
Meeting

Greenbelt Cultural Center
1215 Green Bay Road

North Chicago

Serving Jimano’s 
Pizza & Salad

James J. Grogan
Greenbelt Cultural Center

1215 Green Bay Road • North Chicago

Serving Brown’s Chicken & Sides

ARDC Update
1 hr. Professionalism CLE

Co-Sponsored by the Professionalism & 
Office Management Committee
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3rd Annual LCBA Golf Championship
July 11, 2013 • Stonewall Orchard Golf  Club
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Winners
Putting Green Contest

James C. Bertucci

Closest to the Pin Men
Joseph Zeit

Longest Drive Men
Michael Ori

Longest Drive Women
Joy Gossman

Closest to the Pin Women
Carla Wyckoff

Longest Putt Men
Jerry Lazar

Longest Putt Women
Carla Wyckoff

Straightest Drive
Jerry Lazar

50/50 Raffle

Brad Grayson

50/50 Raffle proceeds benefit
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Sponsors
Eagle Sponsors
Dudley and Lake

Gibson & Associates

Gold Tee Lunch
Sponsor
Attorney’s Title
Guaranty Fund, Inc.

Silver Tee Sponsors
Acquest Title Services, LLC

Fidelity National Title
Company

Lesser Lutrey McGlynn &
Howe, LLP

Putting Green Contest
4 Tickets to a Cubs Game

Fidelity National Title Company

Hole Sponsors
Civil Trial Judges

Judges of  the Criminal Division

McDonald Hopkins LLC

Judge Valerie Boettle Ceckowski

Waterville Advisors-Andy Prindable

Ralph, Schwab & Schiever Chtd.

Sol Rappaport-Counseling
Connections

Fox Lunardi Zeit & Polenzani

Linn Campe & Rizzo, Ltd.

Law Office of  D. Christopher
Lombardo

Jutla & Dovitz, P.C.

Strauss & Malk, LLP

Law Offices of  Jason Mercure

Harter & Schottland, P.C.
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Registration Form

Criminal Law Conference Tuition: LCBA MEMBER ______ $199 per person Non-Member ______ $300 per person

Name: ________________________________________________________________ ARDC # __________________

Firm: ___________________________________________________ Address: ________________________________

City: ___________________________________________________  State: _____________ ZIP: _________________

E-Mail: ___________________________________________________________TEL: __________________________

Payment method: Check Enclosed          AmEx         Visa         Master Card         Discover         Credit card on �le

Return registration form to:
Lake County Bar Association | 300 Grand Ave STE A Waukegan, IL 60085 TEL 847-244-3143 | FAX 847-244-8259

Thursday, September 19 & Friday, September 20

Milwaukee Hilton City Center

509 W. Wisconsin Avenue, Milwaukee

9 CLE Hours - Including 2.5 Ethics hours!
(pending Professionalism & Ethics Credit approval)

�ursday, September 19, 2013
12:30 p.m. Sandwich/Salad bu�et
1:00–5:30 p.m. Seminar (4.5 CLE hours)
5:30 p.m. Reception

Friday, September 20, 2013
7:30 a.m. Breakfast
8:00 a.m.–12:30 p.m. Seminar (4.5 CLE hours)

Call the Milwaukee Hilton City Center today for discounted 
sleeping room rate of $145/night.

(complimentary in-room internet)

1-414-935-5940

The Topics

Schedule

4 Fi�een Minute Presentations on Ethics and 
Professionalism in Criminal Practice

Steven McCollum

Don Morrison

Greg Nikitas

Paul Novak

Con�dentiality and the 3rd Party Payor 
(Who’s the Client?)

�e Path to Glory? Big Case–Big Payday, 
Big Publicity or Big Headache?

Perjury, Alibi and the Worthless Witness: 
Balancing e�ective assistance and client 
demands

Can I take that case? Co-Defendants, 
Witnesses and Con�icts of Interest

Keith Grant

Ari Fisz

2013 Caselaw Update

�e Drew Peterson E�ect; Child Victim Statements, 
Prior Inconsistent Statements, and 115 - 10

Immigration Reform and Consequences for Minors
Detention Project Supervising Attorney, National Immigrant 
Justice Center

Hena Mansori

Laura Weiler Preserving the Record and Protecting Your Appeal
Statewide Training Director, O�ce of the Illinois 
Appellate Defender

Sex O�ender Registration
Sex O�ender Registration Program Administrator, Illinois 
State Police

Tracie Newton
Spend the night

Judges Panel 604(d), Admonishments and Advisals

Dave Winer Tra�c Law Insight

Mini-Bites
Panel Presentation Dealing Ethically with Extended Media Coverage and 

Public Statements
Judge Daniel Shanes, Steve Scheller, Jennifer Snyder

Card # ___________________________________________ Exp Date: ________________CVC: ______________

Signature: _______________________________________________________________________________________

2013 Annual 

Criminal Law 

Conference
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You and NSA May Have 
the Same Problem

Edward Snowden is a 29 year old,
high school dropout who had ac-
cess to sensitive government infor-

mation.  He probably wasn’t a spy. He was
a computer tech.

These days virtually every lawyer has a
c o m p u t e r
tech and one
day someone
will have a
Snowden who
reveals confi-
dential infor-
mation.  You
can’t protect
your com-
puter because
your com-
puter guy
knows more
about your

computer than you do.  So, to protect your
data, clients, and yourself, you may one
day need to show the Board of  Responsi-
bility that you did everything you could be
reasonably expected to do.

For the past several years, we have had
our employees and our outside contrac-
tors-computer techs-sign a copy of  our
confidentiality agreement. This impresses
upon them the importance of  confiden-

tiality and documents that we did so.
Below is the form that we currently use.
Use it if  you elect to do so.

While trusting in the goodness of  human
nature is a human virtue, it is not very
lawyer like.

Confidentiality Statement
I acknowledge as the employee, contrac-
tor or consultant, I have a duty to protect
all confidential information of  the attor-
ney’s and law firm’s client. Confidential
information is all nonpublic information
including, but is not limited to, all infor-
mation gained in the professional rela-
tionship that the client has requested be
held secret or the disclosure of  which
would be embarrassing or possibly detri-
mental to the client. This includes not
only the matter revealed by the client to
us, but also the identity of  what clients
have been in to interview. Unless in-
structed otherwise, I will not reveal to
anyone but the client and members of  this
office any notes or information obtained
in the course of  representation.

When matters are filed at the courthouse,
those matters, unless they are sealed, are
matters of  public record and the contents
of  those public records may legally be dis-
cussed. However, it still may be inappro-

priate to discuss sensitive and personal
matters of  a client, even if  they are mat-
ters of  public record. I will remain sensi-
tive to the rights and wishes of  the client
and act scrupulously in making decisions
that may involve the disclosure of  any in-
formation, even if  it is a matter of  public
record, obtained from a client. Until there
is a Notice of  Representation or other
pleading from our firm filed with the
court, I will not reveal to anyone if  the at-
torney is working on a case or a client has
been in this office.

I recognize both social amenities and pro-
fessional duty should cause me to shun in-
discreet conversations concerning a
client. I also recognize that I must avoid
professional discussions in the presence of
a third person to whom the
attorney/client privilege does not extend
and that the obligation to preserve the
confidence and secrets of  the client con-
tinues even after the termination of  em-
ployment by the client. I will not discuss
the case with anyone outside of  the office,
including but not limited to the client’s
friends or relatives, unless authorized to
do so by the client in writing.

However, I do realize that I may reveal
confidences or secrets to stop the commis-
sion of  a serious crime, if  necessary to es-

By

Larry
Rice



tablish or collect attorney’s fees, or to de-

fend the attorney and his employees or as-

sociates against an accusation of

wrongful conduct.

Signature__________________________

Date______________________________

Since part of  this is from my book, The

Complete Guide to Divorce Practice, I am au-

thorized to grant you use privilege but not

an exclusive copyright.

Larry Rice is a Certified Family Law Special-

ist practicing in Memphis, Tennessee. He is

the author of  The Complete Guide to Divorce

Practice which is now in its 25th anniversary

edition.
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MEMBERS ON THE MOVE

If  you have recently moved, please notify the LCBA at: info@lakebar.org

Swati S. Desai 1590 S. Milwaukee Ave., Ste. 228, Libertyville, IL 60048 (847) 984-0638
Law Office of  Swati S. Desai swatisdesaiesq@gmail.com

Laura D. Horner 9 S. County Street, Waukegan, IL 60085 (847) 336-2090
Fox Lunardi Zeit & Polenzani

Nicholas Johnson 175 West Jackson Blvd., Ste. 1600, Chicago, IL 60604 (312) 540-7000
Querrey & Harrow, Ltd. nicholasjohnsonlaw@gmail.com

Joseph M. Menges 260 Industrial Drive, Wauconda, IL 60084
Menges Attorney at Law, P.C. jmenges@mengesattorney.com

Torrie Mark Newsome 705 Yeoman St., Waukegan, IL 60085 (847) 782-1603
The Law Office of  Torrie Mark Newsome TorrieNewsome@aol.com

Andrew R. Schwartz 33 N. Dearborn St.,Ste. 2330, Chicago, IL 60602 (312) 441-1040
Schwartz & Kanyock, LLC andy@schwartz-lawyer.com

Kathryn M. Somers 191 Waukegan Road, Ste. 104, Northfield, IL 60093 (847) 784-8900
Digiacomo & Somers, LLC kathryn@digiacomo-somers.com

Kenneth Suskin 1590 N. Milwaukee Avenue, Ste. 228, Libertyville, IL 60048 (847) 680-1190
Marlon T. Suskin sphinx711@aol.com, attorneysuskin@yahoo.com
Suskin, Menachof  & Associates

Accepting nominations for the 

Wayne B. Flanigan Award 
to be presented at the Pro Bono Awards Luncheon 

on September 25, 2013.

The Wayne B. Flanigan Award is bestowed in recognition 

of extraordinary contributions which support delivery of free legal services 

to indigent members of the Lake County community. 

Please send nominations to cboadt@lakebar.org by August 8, 2013

Ann Buche Conroy - 2012 
Kathleen Curtin - 2011
Richard F. Kohn - 2009

Raymond J. Kloss - 2008

Deborah L. Goldberg - 2007
Gary L. Schlesinger - 2006
Harold L. Goldman - 2005

Past Award Recipients: 
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Individual Retirement Account 
Withdrawls as ‘Income’ 

for Child Support Purposes?
From Rogers to McGrath: Where are we now?

When a proceeding is before the
court for setting or modifying
child support, often the analy-

sis relates to money earned by a non-cus-
todial parent from his job. However, a

court may
look to other
r e s o u r c e s .
This discus-
sion focuses
on when IRA
withdrawals
can be con-
sidered in-
come for child
support pur-
poses. 

In a child sup-
port proceed-

ing,1 pursuant to Section 505(a) of  the
Illinois Marriage and Dissolution of  Mar-
riage Act, the court is to determine the min-
imum amount of  support by looking to a
party’s net income and ordering support to
be paid as a percentage of  that net income.2

The court can determine that a deviation
from the percentage guidelines is appropri-
ate after considering the best interest of  the
child in light of  the evidence presented. If
the court deviates from the guidelines, the

court’s finding must state the amount of
support that would have been required
under the guidelines, if  determinable.3The
court must also include the reason or rea-
sons for the variance from the guidelines.4

“Net income” within the meaning of  Sec-
tion 505 is defined as “the total of  all in-
come from all sources,” minus the
following deductions: (a) federal income
tax (properly calculated withholding or
estimated payments); (b) state income tax
(properly calculated withholding or esti-
mated payments); (c) Social Security
(FICA payments); (d) mandatory retire-
ment contributions required by law or as
a condition of  employment; (e) union
dues; (f) dependent and individual
health/hospitalization insurance premi-
ums and premiums for life insurance or-
dered by the court to reasonably secure
payment of  ordered child support; (g)
prior obligations of  support or mainte-
nance actually paid pursuant to a court
order; (h) expenditures for repayment of
debts that represent reasonable and nec-
essary expenses for the production of  in-
come, medical expenditures necessary to
preserve life or health, reasonable expen-
ditures for the benefit of  the child and the
other parent, exclusive of  gifts;5 and (i)

foster care payments paid by the Depart-
ment of  Children and Family Services for
providing licensed foster care to a foster
child.6

While there are often disputes about sub-
tractions from gross income in calculat-
ing net income, this discussion focuses on
the assets which may be included as in-
come, and in particular, when IRA with-
drawals are considered income for child
support purposes. 

In order to ascertain whether IRA distri-
butions are income within the meaning of
Section 505, a good starting point is the
Illinois Supreme Court’s decision in Mar-
riage of  Rogers.7 There, the Illinois
Supreme Court considered whether loans
from a party’s parents constituted income
under Section 505.8 The Court wrote: “As
the word itself  suggests, ‘income’ is sim-
ply ‘something that comes in as an incre-
ment or addition ***: a gain or recurrent
benefit that is usu[ually] measured in
money ***: the value of  goods and services
received by an individual in a given period
of  time.’”9 The Court wrote further: “It
has likewise been defined as ‘the money or
other form of  payment that one receives,
usu[ually] periodically, from employment,

By

Dwayne
Douglas

1 Section 505 of  the Illinois Marriage and Dissolution of  Marriage Act (IMDMA), which dictates how a court determines the amount of  child support to be paid,
applies to a proceeding for dissolution of  marriage, legal separation, declaration of  invalidity of  marriage, a proceeding for child support following dissolution of
the marriage by a court which lacked personal jurisdiction over the absent spouse, a proceeding for modification of  a previous order for child support under Sec-
tion 510 of  this Act, or any proceeding authorized under Section 501 or 601 of  the IMDMA. 750 ILCS 5/505(a). Pursuant to the Illinois Parentage Act of  1984,
whether support is ordered to be paid in a temporary order or a judgment, the court is to look to Section 505 of  the IMDMA. See 750 ILCS 45/13.1, 750 ILCS
45/14(a)(1).
2 Twenty percent for one child, 28% for two children, 32% for three children, 40% for four children, 45% for five children, and 50% for six or more children. 750
ILCS 5/505(a)(1). 
3 750 ILCS 5/505(a)(2).
4 Id.
5 As to this deduction, the court shall reduce net income in determining the minimum amount of  support to be ordered only for the period that such payments
are due and shall enter an order containing provisions for its self-executing modification upon termination of  such payment period. 750 ILCS 5/505(a)(3)(h). 
6 750 ILCS 5/505(a)(3). 
7 In re Marriage of  Rogers, 213 Ill.2d 129 (2004).
8 610 Id. at ).131. 
9 Id. at 136 (quoting Webster’s Third New International Dictionary 1143 (1986)).
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business, investments, royalties, gifts and
the like.’”10 Section 505 (a)(3) is the por-
tion of  the statute that defines net income,
and a variety of  payments qualify as “in-
come” under that section that would not
be taxable as income under the Internal
Revenue Code.11 

The Supreme Court concluded that the
circuit court was correct to include as part
of  the father’s “income” the annual gifts
he received from his parents, whether or
not they were subject to taxation by the
federal government.12 The gifts were
found to represent a valuable benefit to
the father that enhanced his wealth and
facilitated his ability to support the par-
ties’ minor child, and they therefore qual-
ified as “income” and were properly
considered by the circuit court in com-
puting the father’s “net income” under
Section 505(a)(3) of  the Act.13 

To the extent that the Fifth District in Mar-
riage of  Bowlby14 and the Second District
in Marriage of  Harmon15 had previously
ruled to the contrary, the Court in Rogers
found them unpersuasive and overruled
them.16 Regarding the Harmon court’s
finding that there was no guarantee that
the respondent would continue to receive
family gifts and the fact that future finan-
cial resources should not be considered for
child support purposes, they found this ra-
tionale “untenable.” The Rogers court also
found that nothing in the law permits pay-
ments to be excluded as “income” under
Section 505 merely because they might
not be forthcoming in the future. Still, the
Rogers court wrote that “the nonrecur-
ring nature of  an income stream is not ir-
relevant.”17 Recurring or not, income
must be considered in setting child sup-
port. If  a parent is unlikely to continue re-
ceiving certain payments in the future, a

court may consider that fact when deter-
mining whether, and to what extent, de-
viation from the statutory support
guidelines is warranted. If  the payments
should stop earlier than anticipated by the
court, a party may move to modify sup-
port.18 

After the Court’s decision in Rogers, the
Second District in Marriage of  Lindman
considered whether the circuit court cor-
rectly concluded that disbursements from
petitioner’s IRA were “income” for the
purposes of  calculating net income under
Section 505.19 The Court noted that be-
cause “income” is undefined by Section
505, it must be given its ordinary and pop-
ularly understood meaning. The Court
stated that consistent with its ordinary
meaning, “income” is something that
comes in as an increment or addition, a
gain that is usually measured in money,
and that “income” may be defined as the
money or payment received from a variety
of  sources, including investments.20 The
Court found that, for purposes of  calcu-
lating child support, net income includes
items such as a lump-sum worker’s com-
pensation award, a military allowance, an
employee’s deferred compensation, and
even the proceeds from a firefighter’s pen-
sion. The Court held that there was no
reason to distinguish IRA disbursements
from these items, and that given its plain
and ordinary meaning, “income” includes
IRA disbursements for the purposes of
calculating “net income” under Section
505.21 The Court rejected the argument
that the IRA disbursements should not be
income because they were non-recurring
as this would read limitations and condi-
tions into the plain language of  the
statute which were not expressed by the
legislature. The Court rejected the peti-

tioner’s argument that it was improper to
include the IRA disbursements in his net
income because the IRA they came from
was awarded to him as part of  the parties’
property settlement in the divorce pro-
ceeding. The Court noted that this very ar-
gument was rejected in Marriage of
Klomps22 in connection with a military
pension awarded as part of  the property
settlement. 

The Lindman Court concluded its analysis
by noting a potential “double counting”
issue, as follows:23

Consider, for example, the following
situation. In year one, a court sets a
parent’s child support obligation at X.
This amount is based on a calculation
of  the parent’s year one net income,
which includes money the parent
puts into an IRA. In year five, the par-
ent begins receiving disbursements
from the IRA, and, that same year, the
parent asks the court to modify his or
her child support obligation. To deter-
mine whether modification is proper,
the court looks to see whether there
has been a change in the parent’s net
income. See 750 ILCS 5/510 (West
2002). In making that determination,
the court considers as part of  the par-
ent’s year five net income the amount
of  the disbursements from the IRA. It
may be argued that the court is dou-
ble counting this money, that is, it is
counting the money on its way into
and its way out of  the IRA. In other
words, the money placed into the IRA
from year one to year five is being
counted twice. To avoid double count-
ing in this situation, the court may
have to determine what percentage of
the IRA money was considered in the
year one net income calculation and

10 Id. at 137 (quoting Black’s Law Dictionary 778 (8th ed. 2004)).
11 Id.
12 Following the reasoning in Rogers, the Fourth District found that an automobile allowance is includable as income for child support purposes, notwithstanding
the fact that the allowance was not income for tax purposes. Einstein v. Nijim, 358 Ill.App.3d 263, 272 (4th Dist. 2005).
13 Rogers, 213 Ill.2d at 137.
14 In re Marriage of  Bowlby, 338 Ill.App.3d 720 (5th Dist. 2003).
15 In re Marriage of  Harmon, 210 Ill.App.3d 92 (2d Dist. 1991). 
16 Rogers, 213 Ill.2d at 137-139.
17 Id. at 138-139.
18 Id. at 139.
19 In re Marriage of  Lindman, 356 Ill.App.3d 462 (2d Dist. 2005)).
20 Id. at 466.
21 Id. at 466-467.
22 In re Marriage of  Klomps, 286 Ill.App.3d 710 (5th Dist. 1997).
23 Id. at 470-471.



discount the year five net income cal-
culation accordingly.24 

While noting that the issue of  “double
counting” was not before the Court, and
that the petitioner did not argue that the
IRA money had been double counted, the
Court cautioned “that this potential issue
could arise in future cases.”25

InMarriage of  O’Daniel, the Fourth District
recognized the Second District’s opinion
in Lindman, but declined to follow its rea-
soning.26 In O’Daniel, the ex-wife argued
that that the trial court should have con-
sidered IRA withdrawals in calculating in-
come for child support purposes, relying
on Lindman. However, the Fourth District
in O’Daniel concluded that the Second Dis-
trict’s decision does not address the fact

that IRA funds already belong to that in-
dividual and when withdrawn, there is no
gain to the account holder.27 Therefore,
such disbursements are not income under
Section 505. The only portion of  the IRA
that would constitute a gain for the indi-
vidual would be the interest and/or ap-
preciation earnings from the IRA.28

In Marriage of  Eberhardt, the First District
took up the task of  considering whether
IRA disbursements are income within the
meaning of  Section 505.29 Eberhardt was
a child support modification proceeding in
which the ex-wife argued—and the trial
court agreed—that IRA withdrawals were
income for child support purposes under
Lindman. The ex-husband, also looking to
Lindman, argued that to consider these
withdrawals as income would result in

double counting.30 The Eberhardt Court
recognized Lindman and its holding that
regardless of  the property settlement in
that case, disbursements the petitioner re-
ceived from his retirement account were
income at the time they were paid to
him.31 The Court also found that O’Daniel
held that Lindman should not be read to
mean that any IRA disbursement would
constitute income.32 The Eberhardt Court
also noted the Lindman Court’s reliance
upon Klomps and its holding that if  retire-
ment income could be excluded from net
income because such benefits, prior to
their receipt, were used to determine an
equitable distribution of  the parties’ mar-
ital property, it would be adding provisions
to the Act that do not exist.33

The EberhardtCourt concluded that under

August 2013 The Docket 23

24 Id. at 470.
25 Id. at 470-471.
26 In re Marriage of  O’Daniel, 382 Ill.App.3d 845 (4th Dist. 2008).
27 Id. at 850.
28 Id. at 850.
29 In re Marriage of  Eberhardt, 387 Ill.App.3d 226 (1st Dist. 2008).
30 Id. at 228-230.
31 Id. at 231.
32 Id.
33 Id.



Lindman and Klomps, the question of
whether the IRAs awarded to the ex-hus-
band in the property settlement can be re-
garded as income when liquidated must
be answered in the affirmative.34The hus-
band argued that the double counting
issue recognized in Lindman should oper-
ate to avoid that result.35 However, the
Court dismissed this argument following
the reasoning of  a decision from Massa-
chusetts in Croak v. Bergeron.36

The Eberhardt Court concluded that the
outcomes in Croak, Lindman and Klomps
ultimately turned on their facts, and that
like in Croak, the ex-husband in Eberhardt
was found by the trial court to have been
evasive, to have been less than straight-

forward about his finances, and to have
been engaged in a pattern of  nondisclo-
sure.37 The court also noted that the ex-
husband apparently spent money for his
own benefit rather than meeting his
court-ordered support obligations to his
children.38 The First District concluded
that the trial court did not abuse its dis-
cretion in denying the ex-husband’s mo-
tion for modification of  child support, and
its findings were not against the manifest
weight of  the evidence.39

In Marriage of  McGrath, the IRA distribu-
tion cases noted above were revisited by
the First District, but in the context of
withdrawals from savings accounts.40The
Respondent argued that withdrawals

from savings should not be considered in-
come, just as IRA distributions were not
found to be income in O’Daniel.41The First
District concluded that it needed to deter-
mine whether the money withdrawn from
saving accounts constitutes “net income”
under the Act.42The Court concluded that
an unemployed parent who lives off  regu-
larly liquidated assets is not absolved of
his child support obligation.43 The legisla-
ture had adopted an expansive definition
of  what constitutes “net income,” and
there are no provisions in the Act exclud-
ing the Respondent’s monthly with-
drawals from the definition of  “net
income.”

The Illinois Supreme Court reversed the
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34 Id. at 232.
35 Id.
36 Id. at 232-33 (citing Croak v. Bergeron, 67 Mass. App. 750, 753 (2006)).
37 Id. at 233.
38 Id.
39 Id.
40 In re Marriage of  McGrath, 2011 IL App (1st) 102119, rev’d, 2012 IL 112792.
41 Id. at ¶8, rev’d, 2012 IL 112792.
42 Id. at ¶10-11, rev’d, 2012 IL 112792.
43 Id. at ¶11, rev’d, 2012 IL 112792.
44 In re Marriage of  McGrath, 2012 IL 112792.



First District’s decision in O’Daniel.44 The
Supreme Court, while noting the argu-
ments before the Appellate Court regard-
ing the potential applicability of  Lindman,
Eberhardt, and O’Daniel, did not look to the
IRA line of  cases in its analysis and in-
stead looked to its prior decision in Rogers
and the discussion there regarding what
constitutes income for child support pur-
poses.45 Indeed, the Supreme Court ex-
plicitly found that “[b]ecause this case
does not involve disbursements from an
IRA, we agree with the appellate court
that this appeal is not the appropriate
forum in which to resolve the current split
in the appellate court over whether IRA
disbursements should be considered in-
come under Section 505(a).”46

As to the trial court’s ruling, the Supreme
Court found that the trial court correctly
followed the procedure set forth in Section
505(a) by calculating respondent’s net in-

come, making a specific finding that 28
percent of  that amount was not appropri-
ate, and adjusting the child support award
accordingly. Still, it also found that the
trial court erred in its initial calculation of
respondent’s net income because it in-
cluded amounts that respondent regu-
larly withdrew from his savings
account.47

The trial and appellate courts, the
Supreme Court found, were rightly con-
cerned that the amount generated by re-
spondent’s actual net income was
inadequate, but the Act permits a devia-
tion from statutory guidelines in setting
support, “so calculating respondent’s net
income correctly does not have to mean
that respondent is ‘absolved of  his child
support obligation’ as the appellate court
feared.”48 Because the trial court improp-
erly included money that respondent
withdrew from his savings account in its

calculation of  net income for child sup-
port purposes, the Supreme Court re-
versed its judgment and remanded the
cause for a new calculation of  respon-
dent’s child support obligation without re-
gard to amounts that he regularly
withdrew from his savings account. 

So even with McGrath, the IRA cases still
stand, even though one would think that
an analogy could be drawn between sav-
ings account withdrawals and IRA ac-
count withdrawals. The conflict among
the Appellate Court districts remains un-
resolved by, and multiple issues still re-
quire a practitioner’s attention. Certainly
any cautious practitioner will pay close at-
tention to the issue of  whether IRA distri-
butions could serve as income for child
support purposes. 

Dwayne Douglas is an attorney with a prac-
tice concentrating in the areas of  family law
and appeals.
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45 Id. at ¶¶ 6, 7, 14. 
46 Id. at ¶10 n.2.
47 Id. at ¶13.
48 Id. at ¶16.
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    Stephen Rice was asked to act as sec-
retary for the meeting. 

Consent Agenda
Minutes (as updated from the initial
draft that was circulated)

• New members (10 total)
• Golf  outing

There were no objections to the
consent agenda, which was
adopted.

Discussion Items
Treasurer’s Report
The Treasurer reported that the As-
sociation was in good financial
shape from April to May. Income
from dues payments are arriving,
and there has been no further need
to withdraw money from the
Baytree account. The Association’s
reserves have increased by
$15,000, which has more than
doubled its reserves from the previ-
ous year’s total of  $12,000. The
Civil Trial & Appeal Seminar is ex-
pected to net approximately
$7,000. 

The Docket
Dan Jasica has been appointed as a
new co-editor, along with Michael
Strauss, who will continue to serve
as co-editor. The President has also
made several other new appoint-
ments to the DocketEditorial Board.
Motion by Sher and second by
Schiever to approve the appoint-
ments, which unanimously passed.

The second point on the agenda re-
garding Editorial Board Procedures
and Guidelines was tabled by the
President for the next meeting.

Membership Committee 
The Board discussed reaction to (or
any acknowledgment of) the mem-
bership card, which was contained
on the back cover of  The Docket in
its May issue. Some Board Members
received feedback that people saw
the card, but certainly many other
LCBA members did not. The Board
discussed whether additional ef-

forts should be made to distribute
the (or “a”) card and make the dis-
count program known. Cost is an
issue for both producing and dis-
tributing a card—The Docket
method was cost-effective, but per-
haps not prominent. The LCBA
staff  will investigate preparing a
card outside The Docket. Additional
ideas to increase the program’s
awareness included touting it at the
fall luncheon series, and touting it
in the Docket’s President’s and Di-
rector’s pages. 

Currently, the vendors listed in The
Docket as offering discounts do not
pay for the privilege. There was gen-
eral agreement that the program
should get off  the ground before ex-
perimenting with pricing options. 

There was a motion by Shanes and
second by Lewis to place this item
on the August agenda, which was
unanimously approved.

Court Security
Don Morrision, who is chairing the
Court Security Committee, is put-
ting together a proposal (or a list of
ideas) to submit to the Court and
Sheriff. He will address that at the
next meeting. The Board brain-
stormed about the topic of  court se-
curity generally.

Committee Chair Appointments
The President put forth his list of
committee appointments for the
coming year. Shanes moved to
adopt it, which was seconded by
Sher and unanimously approved.

Sponsorship of  Diversity CLE Play
The Diversity Committee put forth
an opportunity for the LCBA to
sponsor a play entitled Defamation,
which has previously been per-
formed for the ISBA for CLE credit.
The play is touted as “is a riveting
courtroom drama that illuminates
our common perceptions about
race, religion and class.”
(http://www.defamationtheplay.co
m). 

The Board briefly discussed the
$2,500 cost but requested more in-
formation about the details of  what
the cost entailed. Fifty-one partici-
pants are required to make the
show viable. Also discussed were
possible venues, should a sponsor-
ship occur, with venues such as the
Clockwise Theatre (but with con-
cerns about its size) or the College
of  Lake County being mentioned. 

With regards to CLC, the idea was
broached that perhaps the Parale-
gal Program at the College would
participate. Also discussed was the
possibility of  the Bar Foundation
being asked to help fund the pro-
gram, since the Foundation’s pur-
pose, as reflected in its bylaws,
seems suitable to the endeavor. 

Schlesinger moved to have the di-
versity committee investigate the
cost of  putting on the program at
CLC and to report back to the
Board, also by attending the next
meeting. This motion was seconded
by Lewis and unanimously ap-
proved.

Lifetime Membership
There was discussion regarding the
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LAWYER REFERRAL SERVICE
Why should YOU join the LCBA Lawyer Referral Service?

The LCBA Lawyer Referral Service (LRS) is a valuable member benefit as well as a public service. LRS provides member attorneys
with an opportunity to build business through client referrals. The service benefits the public by helping callers quickly find an at-
torney in the area of  law in which they need help. The LRS is widely publicized and all LCBA members in good standing who carry
the required malpractice insurance are eligible to join.

The LRS program is designed to assist persons who are able to pay normal attorney fees but whose ability to locate legal repre-
sentation is frustrated by a lack of  experience with the legal system, a lack of  information about the type of  services needed, or a
fear of  the potential costs of  seeing a lawyer.

Available Referral Panels
• Administrative

• Appellate

• Commercial

• Consumer

• Criminal

• Employment

• Environmental

• Family

• Real Estate

• Estate Planning, Wills,
Trusts and Probate

• Personal Injury /
Property Damage

Start taking advantage of  all the LRS has to offer!

Call the LCBA Office (847-244-3143) with questions 
or download the procedures and application from our website at www.lakebar.org.

qualifications for LCBA lifetime
membership. It was reiterated
that in accordance with the by-
laws “after thirty (30) years of
continuing Attorney Member-

ship, an Attorney Member who is
no longer in the active practice of
law may, with the consent of  the
Board of  Directors, elect Life At-
torney Membership. The Board of

Directors may vary or eliminate
the dues for Life Attorney Mem-
bers.” The LCBA has an affidavit
for the purpose of  applying for
Lifetime Membership status, and
the LCBA staff  will distribute
upon inquiry.

Information Items
Regarding the website, data is
currently being migrated and the
new design is in the works. The
Lawyer Referral Service will be
advertised additionally under the
domain www.lakecounty-
lawyers.info. Sean Weppler is
working with the LCBA staff  on
this project, and when the new
site is developed, the staff  will seek
input from the Board and mem-
bership. A membership database
will be part of  the new website.
The general timeline for its launch
is the fall.

Regarding new Illinois Supreme
Court Rule 138 and personal
identity information, Gary
Schlesinger noted that the Court
had made some changes to the
proposed Rule in response to an
initial uproar over its effects, but
that the revised rule still contains
many of  the Catch-22’s of  the
original draft, such as prohibiting
pleadings from containing certain

information that statutes require
them to contain. The rule is sup-
posed to go into effect on July 1,
2013. Schlesinger requested that
the LCBA, through a letter by its
President, ask the Illinois
Supreme Court to delay the rule
because of  the problems it poses.

Shanes asked if  we have ever
taken a position like this before,
and Sher responded that we had,
with reference to body attach-
ment rules. Currently, no other
bar association has taken a posi-
tion, but the revised rule was just
announced a week before this dis-
cussion.

Schlesinger moved to have the
LCBA ask the Supreme Court to
delay the rule’s implementation
(because of  the conflict between
statutes like the IMDMA and the
rule), and for a letter from McCol-
lum to that effect. The motion was
seconded, and it passed unani-
mously. A copy of  the memo re-
garding this issue is attached to
these minutes.

Sher moved to adjourn the meet-
ing, which Lewis seconded. 

The next meeting is scheduled for
noon on July 18, 2013.

Assistant State’s Attorney and reserve Naval Intelligence
Officer Ken LaRue, who is the Chief  of  the Felony Review
Division in the State’s Attorney’s Office, has again been
called up for duty. This will be Ken’s fourth deployment
outside the U.S., as reported in the Lake County News-Sun
on July 18.

Raj S. Jutla and Jeff  Dovitz, who are familiar faces to
practitioners in Lake County’s chancery-division foreclo-
sure call, have started their own firm, Jutla & Dovitz, P.C.,
with offices in Mt. Prospect and Waukegan. www.jdpcle-
gal.com.

Marc Bangser has left the building and joined Bennett
Law Firm in Oak Brook.

Swanson, Martin & Bell LLP recently welcomed four part-
ners to the firm’s Chicago office including LCBA Member
Ronald Wisniewski.

The
Grapevine
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June 6, 2013

Justice Thomas L. Kilbride
Illinois Supreme Court Building
200 E. Capitol 
Springfield, IL 62701

Re: Illinois Supreme Court Rule 138 entered
June 3, 2013

Dear Justice Kilbride:

I wrote you previously about an earlier draft of  this Rule and how difficult it would be for family law attorneys. I have now received the
revised Rule. It does not help us at all. In fact, it makes life more difficult.

750 ILCS 5/403(a)(4) requires that a Petition for Dissolution of  Marriage contain “The names, ages and addresses of  all living children
of  the marriage and whether the wife is pregnant.” Your new Rule says that we cannot put the names of  individuals known to be mi-
nors in the public part of  the file.

Once the court enters an order of  temporary custody and visitation, that can be reinforced by police officers because a violation is a crime.
However, if  we cannot put the names of  the minor children in the court order, then how will the police officer know that a child iden-
tified as ab is in fact Angela Block? Further, there are several families, some of  which I now represent, in which all the children have a
first name with the same first letter. For example, in some families the children are named Anthony, Angela, Angel, Andy, and Aaron.
How are we to differentiate the children in various court orders? Sometimes their custody and parenting times differ.

What if  I am appointed a guardian ad litem or an attorney for one of  the children but not all of  them? If  all the children have a first name
starting with the same initial, how do I file an Appearance for the child that I represent or for whom I am the guardian?

In the Adoption Act, 750 ILCS 50/5B(d), a Petition to Adopt shall state “the name, the place and date of  birth if  known, and the sex of
the child sought to be adopted.”

If  any of  the parents are minors, 750 ILCS 50/5B(a) requires the full name of  the Petitioners “and, if  minors, their respective ages.”

In a Parentage case, 750 ILCS 45/9.1 deals with notice to a presumed father. The form notice in the statute requires the name of  the
child, and date of  birth.

750 ILCS 22/101 and following is the Uniform Interstate Family Support Act. Section 22/311(a) requires that the Petition “must pro-
vide, so far as known, the name, residency address, and social security numbers of  the Respondent and the Petitioner or the parent and
the alleged parent and the name, sex, residential address, social security number, and date of  birth of  each child for whose benefit sup-
port is sought or whose parentage is to be determined.”

A Petition to Emancipate a Minor, pursuant to 750 ICLS 30/7 must be brought in the name of  the minor.

The Illinois Domestic Violence Act, 750 ILCS 60/101 and following also can deal with minor children as protected parties, as Respon-
dents, and the court has the power under 60/214 to deal with custody and visitation. Without the name of  the child, how can these
orders be enforced?

The Juvenile Court Act, 750 ILCS 405/2-13(2)(b) requires “the name, age and residence of  the minor.”

As you can see from the above, it is going to be very, very difficult to practice family law in the state of  Illinois with Rule 138 as the court
issued it on June 3 effective July 1, 2013.

I am aware that under Illinois Supreme Court opinion Bright vs. Dickey, court rules, be they of  your court, or any other court, in the
state, have the force of  law, are to be obeyed, and not mere suggestions. However, what is a Family Law Practitioner to do when your court
rule bearing the force of  law, conflicts with a statute passed by the legislature, which also has the force of  law.

I write this letter not to be difficult but in an attempt to get some clarification and direction. Do we as practitioners obey the statute, the
Rule? What happens when they conflict as set forth above?

Again, I offer myself  to help draft a personal identity information confidentiality rule that does not conflict with family law statutes.

Sincerely,

Gary L. Schlesinger

GLS:db

Cc: Judge Jay Ukena, Marjorie Sher, Tom Gurewitz, Kevin Kane, Steve McCollum, Robert Craighead
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2013-2014 Committee Leaders
Ask-a-Lawyer Paul Novak, Chair paul@novaklaw.net 847-244-1399

Associates (Paralegal) Gayle Miller, Chair gmiller@clcillinois.edu 847-543-2517

Associates (Law Related Professionals) Joe Modica, Chair joe@jmodicacpa.com 847-566-2240

Blood Drive Scott Gartner, Chair sgartner@gartnerlawoffices.com 847-395-6633

Civil Trial & Appeals Richard Kessler, Chair rkessler@mcdonaldhopkins.com 312-280-0111
Robert Wilson, Vice Chair rwilso1@amfam.com 847-247-9548

Clothing Drive Bernard Wysocki, Chair illini20@aol.com 847-623-2200

Community Outreach Hon. Elizabeth Rochford, Chair erochford@lakecountyil.gov 847-477-3000
Irene Curran, Vice Chair icurran@lakecountyil.gov 847-377-3000

Continuing Legal Education Richard Kopsick, Chair richardkopsick@att.net 847-623-8700

Criminal Law Stephen Simonian, Chair steve@ssimonian.com 847-249-8220
Latonya Burton, Vice Chair lburton2@lakecountyil.gov 847-377-3360

Diversity Ennedy Rivera, Chair ennedy@hotmail.com 847-623-2200
Shyama Parikh, Vice Chair shyama_parikh@hotmail.com 847-557-1517

Docket Editorial Board Michael Strauss, Co-Editor straussfamilylaw@aol.com 847-680-4970
Daniel Jasica, Co-Editor djasica@lakecountyil.gov 847-377-3000

Drop-in Clinic David Stepanich, Chair DMStepanich@yahoo.com 847-406-3900

Employment Law Burr Anderson, Chair burranderson@andersonlawil.com 312-305-0343

Family Law Thomas Gurewitz, Chair tmgatty@sbcglobal.net 847-244-6400
Patricia Cornell, Vice Chair patricialcornell@sbcglobal.net 847-336-7373

Foreclosure Helpdesk Victoria Gray, Chair vgray@lakecountyil.gov 847-377-3051
Jennifer Luczkowiak, Vice Chair jennlucz@gmail.com 847-662-6925

Gridiron Hon. Veronica O’Malley, Co-Producer vomalley@lakecountyil.gov 847-377-3000
Janelle Christensen, Co-Producer jchristensen@lakecountyil.gov 847-377-3108

Guardianship Helpdesk Jennifer Howe, Chair howe@llmhlegal.com 847-295-8800

Immigration Andrew Sagartz, Chair asagartz@bennulegal.org 847-478-8200
Mary Field, Vice Chair maryfield@att.net 630-222-8161

Judicial Selection & Retention Donald Morrison, Chair don@morrisonandmorrison.com 847-244-2660

Judiciary & Court Rules Marjorie Sher, Chair msherlaw@sbcglobal.net 847-249-2830

Lawyer Referral Service David Winer, Chair dwinerlaw@aol.com 847-336-9111
Paul Novak, Vice Chair paul@novaklaw.net 847-244-1399

Lawyers in the Classroom Erin Cartwright, Chair ecartwrightlaw@aol.com 847-748-7577

Local Government Janelle Christensen, Chair jchristensen@lakecountyil.gov 847-377-3108
Anna Finn, Vice Chair finnanna@waukegan.com 847-599-0202

Membership Michael Ori, Chair mori@lakecountyil.gov 847-377-3000

Memorial Service Bernard Wysocki, Chair illini20@aol.com 847-623-2200

People’s Law School Carey Schiever, Chair cjschiever@ameritech.net 847-367-9699
Pam Kuzniar, Vice Chair kuzniar@aol.com 312-236-0990

Professionalism &Office Management Robert Klein, Chair rmk@labor-law.com 847-681-9100

Public Relations & Communications Keith Grant, Chair kgrant@lakecountyil.gov 847-623-2200

Real Estate Rebecca McNeill, Chair rebeccamcneill1@yahoo.com 847-623-4002
Michelle Magee, Vice Chair magee.michelle@gmail.com 847-546-0055

Technology Scott Turk, Chair sturk@lakecountyil.gov 847-377-3000

Trust & Estate David Lutrey, Chair lutrey@llmlegal.com 847-295-8800
Chuck Newland, Vice Chair chuck@cnewlandassociates.com 847-797-9300

Website Sean Weppler, Chair seanweppler@gmail.com 847-680-0040

Wills for Heroes Kathy Ryan, Chair kathyryan@ryanryanlanda.com 312-338-6000

Worker’s Compensation Markham M. Jeep, Chair mjeeplaw@aol.com 847-360-3300
Joann Fratianni, Vice Chair toanna@aol.com 847-295-1656

Young and New Lawyers Amy Strege, Chair stregeamy@waukegan.com 847-599-0202
Timothy Johnston, Vice Chair timjohnstonlaw@gmail.com 847-549-0600
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LCBA

Bulletin
Board

GURNEE LAW OFFICE
Two (2) offices and reception area
available – off  of  Route 41 – $400
per month/per office. Will consider
legal services in exchange for rent.
Please call Debbie at 847-623-4002
or email gurneelaw@live.com for
more information.

DOWNTOWN WAUKEGAN
Across from Courthouse, 275-1800
square feet. Janitorial provided. Well
maintained. Space available. 33 N.
County & 325 Washington. Please
call Ron Pollack at (847) 482-0952.

DOWNTOWN WAUKEGAN
Offices for Lease. 200 N ML King Ave.
1, 2 or 3 Offices. 280 to 685 Sq Ft.
Office Building for Sale or Lease. 222
N County St. 11, 756 Sq. Ft. Will Di-
vide. (847) 680-4740. www.tjprop-
erties.com. 

Visit the LCBA Website:
lakebar.org
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by
Carlton R. Marcyan
President, Lake County Bar Foundation

Looking Forward
Summer is in full swing,

and despite the inclination
to sit back and take it easy,

the bar foundation board has al-
ready had its first meeting, plan-
ning events for the next two
fiscal years. We do not want to
operate in a vacuum and need
your thoughts and suggestions
to keep the foundation moving
in the right direction. To facili-
tate a dialogue you will be re-
ceiving via email a brief  survey addressing
the foundation’s purpose, goals, activities
and strategy. Please take the time to read
and fill out the survey. This will be a great
tool to help the board understand what
you, our members, expect of  the founda-
tion.

We look forward to establishing ongoing
activities to engage our members includ-
ing but not limited to a monthly social
event at the bar headquarters after work
hours to help transition into the weekend. Additionally,
we anticipate sponsoring once a month a “before court” coffee/donut time to mingle
with judges and lawyers. A formal event will be set for the fall of  2014 serving as
our main fundraising event and opportunity to announce the foundation benefici-
aries. We plan on the formal event occurring every other year so that it does not be-
come routine.

Again, please look for the survey in your email box, answer it and help the founda-
tion help you and our community.
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Carlton R. Marcyan
President, Lake County Bar Foundation
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Adopt

Adopt-a-
Highway

Saturday
OCtober 5, 2013

8:00 a.m. - 
10:00 a.m.

Join us for our 
semi-annual clean-up

of  Washington St. 
between Green Bay

and Rt. 41

CLothing

Law Suit DayS 

CLothing Drive

November 4 – 8

8:00 a.m. - 5:00 p.m.

Drop off  gently used
men’s and women’s
professional attire, 
children’s clothing 
and winter coats.

Shred

Shred Event

Friday
September 6, 2013

8:00 a.m. -
11:00 a.m.

Make room for 

new client files...

shred your old 

files for free!


