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Lawyers’ Assistance Program is a not-for-profit organiza-
tion that helps Illinois lawyers, judges, law students, and
their families with alcohol abuse, drug dependency, or men-

tal health problems. Our services include education, information
and referral, peer assistance, and intervention.

The Lawyers’ Assistance Program recognizes that addiction and
mental health problems significantly impact a professional’s abil-
ity to function in a legal setting. It is the responsibility of  the legal
profession to assist its members who suffer from such impair-
ments.

LAP’s mission is three-fold:
• To protect clients from impaired lawyers and judges
• To help lawyers, judges, and law students get assistance for al-
cohol dependency, drug addiction, and mental health problems

• To educate the legal community about addiction and mental
health issues

Wherever possible, Lawyers’ Assistance Program addresses prob-
lems before they jeopardize a lawyer’s practice, a judge’s career, or
a law student’s education. LAP understands that addiction and
behavioral problems reach beyond the work environment and
strives to provide assistance before family and personal relations
are put at risk.

Why the Lawyers’ Assistance Program?
It is estimated that ten to twenty per cent of  Illinois attorneys and
judges suffer from addiction or mental illness.

Lawyers’ Assistance Program, Inc., created in 1980 by the Illinois
State Bar Association and the Chicago Bar Association, provides
assistance to any Illinois judge, attorney, or law student whose pro-
fessional performance may be impaired due to addiction or men-
tal illness.

In this way, LAP not only helps to save the lives and practices of  im-
paired attorneys, it also contributes to the protection of  the pub-
lic, the continued improvement of  the integrity and reputation of
the legal profession, and, because assistance to an impaired lawyer
often prevents future ethical violations, the reduction of  discipli-
nary actions against impaired attorneys.

Lawyers’ Assistance Program, Inc. is a registered not-for-profit
501(c)3 organization funded by $7 of  every lawyers’s annual reg-
istration fees. The Illinois Supreme Court appoints a 14-member
Board of  Directors responsible for financial and program oversight.
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The Docket is the official publication of  the
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60085 (847) 244-3143, and is published
monthly. Subscriptions for non-members
are $45.00 per year.

Reproduction in whole or part without per-
mission is prohibited. The opinions and po-
sitions stated in signed material are those
of  the authors and not necessarily those of
the Association or its members.

All submitted manuscripts are considered
by the Editorial Board. All letters to the edi-
tor and articles are subject to editing. Pub-
lications of  advertisements is not to be
considered as an endorsement of  any prod-
uct or service advertised unless otherwise
stated.
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The
President’s Page

by
Marjorie Sher

“The promise of
equality under the
law is what has

made America a beacon to
other nations. It is a pledge
clearly set forth in the Declara-
tion of  Independence and in
the opening words of  the Pre-
amble of  the Constitution, ‘We
the People.’ It is, in the words of
Abraham Lincoln, the proposi-
tion to which our nation is ded-
icated.”2 

This year’s Law Day celebrates
the sesquicentennial of  the
signing of  the Emancipation
Proclamation, marking the be-
ginning of  the end of  slavery in
the United States. Since that
time, people have never stopped
striving for equality, including
but not limited to the women’s
and civil rights movements, gay
and lesbian rights, right-to-
work legislation, and unioniza-
tion. The American Bar
Association, in suggesting this
theme for law day, causes one
to examine Dr. King’s words
“injustice anywhere is a threat
to justice everywhere.” Al-
though Dr. King’s words were
spoken during the height of  the

civil rights movement of  the
1960s, his words still ring true
today. As officers of  the court,
it is not only our civic duty to
eradicate injustice when we en-
counter it, but an excellent re-
minder of  why we practice law
in the first place.

My impression of  Dr. King’s
statement is that an individual
should not allow injustice any-
where in the world, and espe-
cially not in their own
community. Once one injustice
is allowed in one place, it be-
comes viewed as normal be-
havior, and thus can lead to
radical changes over time with
massive unintended conse-
quences. Whereas the Declara-
tion of  Independence states
that “All men are created
equal,” all people are not
treated equally. Around the
world injustices remain in re-
gard to age, race, gender, eth-
nicity, national origin,
disability, and sexual orienta-
tion. Female workers earn 77
cents for every dollar male
workers earn, more qualified
minorities are passed over for
less qualified non-minority in-

‘Injustice Anywhere is a Threat
to Justice Everywhere’1

 1 Dr. Martin Luther King
2 American Bar Association Website http://www.americanbar.org/groups/
public_education/initiatives_awards/law_day_2013.html
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dividuals, woman and children are sold
into the sex slavery trade, all of  this occur-
ring within the United States. While we
have traveled a long way since the 1960s,
and an even longer way since the signing
of  the Emancipation Proclamation, more
remains to be done to abolish injustice.
Each of  us must strive to stamp out injus-
tice whenever we encounter it. Please take
this time, as we celebrate Law Day, to re-
flect on what you can do in your commu-
nities, schools, and houses of  worship to
help eradicate injustice. Additionally,
please take advantage of  volunteering for
LCBA programs such as Lawyers in the
Classroom, Ask a Lawyer Day, the Drop-In-
Clinic, and the Mentoring Program in cel-
ebration of  Law Day. 

I hope that I have served you well... 
It has been both an honor and a pleasure
to serve as your Bar President over the past
year. This last President’s Page provides the
opportunity to reflect on an extremely pro-
ductive year. Our Bar Association is
headed in a direction of  which we should
be proud. At the LCBA, we are not only

barristers but also stewards of  the com-
munity at large.

I have tried hard to serve you well as Pres-
ident of  the Lake County Bar Association
for the past year. Thank you for the oppor-
tunity. I look forward to seeing you at more
Bar events; I’ll be the person who looks like
a load has been lifted from her shoulders!

Let Me Introduce You to Our Next
President... 
I am pleased that Steve McCollum is to be
the next President of  the Lake County Bar
Association. Steve’s general background is
in criminal law. After serving at both the
Peoria and Lake County State’s Attorney’s
Offices, he has been in private practice
since 1995. Steve’s commitment to the
Bar Association is seen in what he has
done both before and during his tenure on
the Board of  Directors. He was Chair of  the
LCBA Criminal Trials and Appeals Com-
mittee for approximately 10 years, served
on the Judiciary and Court Rules Commit-
tee, the Judicial Retention and Selection
Committee, and he was part of  the Capital

Litigation Trial Bar Screening Committee
for the entire 19th Judicial Circuit (Lake
and McHenry counties). All of  that can be
found on his website. Here are some things
you may not know about Steve: Steve was
born in Texas. He was a drummer in a
rock-and-roll band called Stone Cold in
both high school and college. Steve can
play the guitar and piano and composes
his own music. I have been told he is a
wonderful cook, and can sit for fourteen
hours straight at the same poker table in
Las Vegas. 

What I have learned about Steve while
working with him on Bar issues is that
Steve is a man of  few words. However,
when he does speak, it is something to
which one should listen. His ideas are al-
ways well thought out, original, and ben-
efit our membership immensely. I am
confident as I turn the Presidency over to
Steve that our Association is in good hands
and that great things will come under his
leadership. 

Congratulations Steve!
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If  you have occasion to visit the Nine-
teenth Judicial Circuit Court website,
you will find the “Lake County Court-

house Security Brief ” issued by Lake
County Sheriff  Mark Curran. In this state-
ment the Sheriff  emphasizes that the
Courthouse is a “high risk establishment”
and it is the Sheriff ’s responsibility to en-
sure that the Lake County Court and Ad-
ministration facilities are a safe workplace
for employees and visitors. The Security
Brief  goes on to state the following:

“For the safety and well-being of  every
employee and visitor to the facility, every
person who enters the building will be
screened through the magnetometers and
items x-rayed. This process is no different
than that of  passing through airport se-
curity and will not pose significant delays
in entering Lake County Court and Ad-
ministration facilities.”

As I mentioned in my April DocketArticle,
I met with LCBA member Don Morrison
to discuss the LCBA desire to revisit the
issue of  screening and court security. The
Circuit Judges wish to continue this dia-
logue with the LCBA, the Sheriff, State’s
Attorney, Circuit Court Clerk, Public De-
fender and other interested stakeholders.
However, until further notice, the Sheriff ’s
policy will apply to all visitors and em-
ployees.

Currently the vehicle for setting policy on
Court Security is the Circuit Judges Court
Security Committee. Former Chief  Judge
Christopher Starck is the Chairman of  this

Committee which includes myself  and for-
mer Chief  Judges Victoria Rossetti and
James Booras; Acting Chief  Judge John
Phillips; Judge George Bridges, (former
Chief  of  Police in Waukegan); and, Judge
John Scully, a former Assistant United
States Attorney who worked several years
at the Dirksen Building in Chicago. Judges
Ukena, Collins, Hughes, Potkonjak and
Waldeck are also members. Non Judicial
members include Sheriff  Curran, Chief
Deputy Wayne Hunter and Lt. Christo-
pher Thompson from the Sheriff ’s Depart-
ment, Circuit Clerk Keith Brin, State’s
Attorney Mike Nerheim and Gary Gordon
and Jeremiah Varco representing the
County Officials.
The committee
meets quarterly to
discuss Court and
Building Security
and receives a re-
port on incidents
from the
Waukegan Cam-
pus, Branch
Courts and the
Depke Campus. We
also receive a re-
port from Andy
Frain regarding se-
curity incidents or
weapons seized.

Every Tuesday
morning Presiding
Judge Victoria Ros-
setti meets with
the judges as-

signed to the Criminal Division to discuss
courtroom incidents and other related is-
sues. Lt. Thompson, Sgt. Jonites and
Deputy Nick Kalfas from the Lake County
Jail brief  the judges on current intelli-
gence related to gang activities, threats or
AIRS (Automated Incident Reporting Sys-
tem) reports.

As I mentioned last month, the Circuit
Judges realize that current security poli-
cies and procedures are due for a review
and further study in light of  global
changes regarding an “intelligence driven,
risk based security approach” adopted by
the Transportation Security Administra-

Courthouse Security
Chapter Two

THANKYOU!

To volunteer, please contact Susan Perlman
at sperlman@pslegal.org or 847-662-6925. 

FEBRUARY
Burr Anderson
Deanna Bowen
Ann Conroy
Thad Gruchot
Al Speisman
Brian Wendt

MARCH
Burr Anderson
Ann Conroy

David Leibowitz
Al Speisman
Brian Wendt
Carrie Zuniga

The following attorneys 
have accepted Pro Bono cases through

Prairie State Legal Services. 

The
Chief  Judge’s Page

by
Chief Judge 
Fred Foreman
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tion at our nation’s airports. 

In testimony before the House Committee
on Homeland Security, TSA Director John
Pistole stated, “With the tools that exist
today, if  we can confirm a person’s iden-
tity and assess through information they
voluntarily provide, and combine that in-
formation with our other layers of  secu-
rity, we can expedite the physical
screening process for many people.”

In March of  this year I met with Chief
Judges from Cook, DuPage, McHenry,
Kane and Will Counties to discuss their
courthouse security. Each of  their Sheriffs

have implemented a different policy in
each Circuit. DuPage and Cook Counties
allow attorneys to enter through a special
entrance. The Dirksen Federal Building in
Chicago requires all visitors and attorneys
to be screened through magnetometers.
We await the action of  the Illinois Legisla-
ture as to how a Federal Court mandated
“concealed carry law” will apply to court-
houses. That legislation could impact not
only courthouses but all public buildings.

Next month I will discuss the recommen-
dations of  the Court Security Committee
after their meeting on April 18, 2013. We
have also scheduled a presentation by our

consultants AECOM on new trends in
court security for employee and attorney
entry into courthouses. I will also be
meeting with LCBA President Marjorie
Sher regarding the appointment of  an
LCBA member to join as a participant in
future meetings of  the Executive Justice
Council. The EJC is the same council that
monitors the Criminal Courts Expansion
and the Public Access and E-Filing initia-
tive. I will discuss the role of  the EJC and
its function in a future edition of  The
Docket. 

Happy Mother’s Day!

Calendar of Events

For more information or to register, go to the calendar at: www.lakebar.org

May 4
Adopt-A-Highway

LCBA

May 8
Ask A Lawyer

LCBA

May 14
Memorial Service

C-201

May 16
Blood Drive

May 17
Membership Picnic

Greenbelt Cultural Center

May 23

Civil Trial Seminar & Golf  Outing

Biltmore Country Club, North Barrington

June 7

Installation Dinner

Deerpath Inn, Lake Forest

June 8

An Evening with Sting

Ravinia

July 11

LCBA Golf  Outing

Stonewall Orchard, Grayslake
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Illinois Supreme Court Ruling
Creates New Ramifications 
for Employers and Lawyers

The Illinois Supreme Court has, for
the first time, confirmed the tort of
intrusion upon seclusion, a type of

privacy, as a valid cause of  action. The
facts of  the case of  Lawlor v. North Ameri-
can Corporation of  Illinois, 2012 IL

112530 (Ill.
2012) are
rather innocu-
ous. The re-
sult, however,
has significant
ramifications
for employers
and attorneys
alike. Lawyers
now have an-
o t h e r
weapon in
their arsenal
to use against

employers who intrude or pry into em-
ployees’ private concerns. Employers and
their attorneys should take a second to re-
view their post-employment investigative
activities to ensure their actions do not
rise to the level of  this newly recognized
tort in Illinois. 

Background Facts 
Employee Kathleen Lawlor was a commis-
sion-based salesperson with North Amer-

ican Corporation of  Illinois (“North
American”) until her separation to join a
competitor. Shortly after Lawlor left her
employment, North American suspected
Lawlor had violated her noncompetition
agreement and immediately asked its
longtime corporate attorneys to conduct
the investigation. The attorneys then re-
tained Probe, a private investigation firm,
to conduct a noncompetition investiga-
tion, without any stated limitations. 

North American provided the private in-
vestigator with Lawlor’s date of  birth, ad-
dress, home, cellular telephone numbers,
and social security number from her em-
ployee file. Unbeknownst to the employer,
the private investigator hired another in-
vestigative entity that used this informa-
tion to obtain Lawlor’s personal telephone
records from AT&T and US Cellular. These
records included the date, time, duration,
and numbers called on her home and cell
phones. North American, however, ac-
cepted the telephone records and then
used them to verify whether any of  the
numbers belonged to their customers.
Both AT&T and US Cellular later testified
that they would not release information
on a telephone account without first con-
firming the identity of  the customer by
asking for the social security number or

account number. 

Lawlor filed a typical, seemingly benign
complaint against North American seek-
ing outstanding commissions and a dec-
laration concerning the enforceability of
the noncompetition agreement. After
learning of  North American’s investiga-
tive activities however, Lawlor amended
her complaint. She alleged an intrusion
upon seclusion tort based upon a “pretex-
ting scheme” in which someone pre-
tended to be her in order to obtain private
phone records from her telephone carri-
ers without her permission. 

After a trial, the jury determined that the
private investigator was acting within its
scope of  authority as North American’s
agent when it requested that its subagent
obtain Lawlor’s phone records. The jury
returned a verdict in favor of  Lawlor on
the tort of  intrusion upon seclusion,
which the appellate court affirmed. The
parties then appealed to the Illinois
Supreme Court. 

The Illinois Supreme Court’s Decision 
The Illinois Supreme Court’s first order of
business was to officially join the vast ma-
jority of  other jurisdictions that recognize
the tort of  intrusion upon seclusion. The

By

Richard
Kessler
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tort of  intrusion upon seclusion originates
from a right of  privacy and constitutes
one of  the four branches of  the tort of  in-
vasion of  privacy. 

The Court found that one who intention-
ally intrudes, physically or otherwise,
upon the solitude or seclusion of  another
or the individual’s private affairs, is sub-
ject to liability for invasion of  the individ-
ual’s privacy, if  the intrusion would be
highly offensive to a reasonable person.
Lawlor, 2012 IL 112530 at 33. The inva-
sion may be by some form of  investigation
or examination into the individual’s pri-
vate concerns, as by opening private and
personal mail or examining private bank
account information. The intrusion itself
makes the defendant subject to liability,
even if  there is no publication or other use
of  the information. Id at 33.

In examining the record, the Illinois
Supreme Court recognized that there was
no direct evidence that North American
knew how the phone records were ac-
quired by investigators. The Court found

the jury could reasonably infer, however,
that North American was aware that
Lawlor’s phone records were not publicly
available, and by requesting such records
from Probe and providing Probe with
Lawlor’s personal information, North
American was setting into motion a
process by which investigators would pose
as Lawlor to obtain the material. 

In affirming Lawlor’s judgment, the Court
concluded it was not unreasonable for the
jury to conclude that North American’s
conduct was consistent with a principal
exercising control over its agent by direct-
ing it to obtain specific information and
providing it with the necessary tools to ac-
complish the task. 

What Can Employers and Attorneys
Learn from North American’s 
Mistakes? 
Employers and attorneys alike need to re-
view their post-employment investigative
procedures to ensure that none of  the ac-
tivities constitute an intrusion or prying
into a former employee’s private concerns.

Employers and attorneys also need to be
clear with any directions they provide to
their agents engaged in post-employment
activities and in any engagement agree-
ments that they sign. Employers need to
specifically state which actions, tasks and
functions the agent is and is not author-
ized to perform. Alternatively, employers
and attorneys should structure the rela-
tionships as independent contractors in
order to avoid vicarious liability. 

For more information, please contact:
Richard Kessler, 312.642.2210,
rkessler@mcdonaldhopkins.com

Jenny McGovern, 312.642.6151, jmc-
govern@mcdonaldhopkins.com 

Richard Kessler, a former Assistant State's
Attorney in Lake County, is a member of  the
law firm of  McDonald Hopkins LLC with of-
fices in Chicago, IL, Cleveland, OH, Colum-
bus, OH, Detroit, MI, Miami, FL and West
Palm Beach, FL. Mr. Kessler concentrates his
practice in the area of  commercial litigation.
Richard can be reached at 312/280-0111;
e-mail: rkessler@mcdonaldhopkins.com.

• Administrative
• Appellate
• Commercial
• Consumer
• Criminal

• Employment
• Environmental
• Family
• Estate Planning,
Wills, Trusts and

Probate
• Personal Injury /
Property Damage

• Real Estate

Start taking advantage of  all the 
Lawyer Referral Service has to offer!

Call the LCBA Office (847-244-3143) with questions 
or download the procedures and application 

from our website at www.lakebar.org.

Why should YOU join the LCBA
Lawyer Referral Service?

The LCBA Lawyer Referral Service (LRS) is a valuable member
benefit as well as a public service. LRS provides member at-
torneys with an opportunity to build business through client
referrals. The service benefits the public by helping callers
quickly find an attorney in the area of  law in which they need
help. The LRS is widely publicized and all LCBA members in
good standing who carry the required malpractice insurance
are eligible to join.

The LRS program is designed to assist persons who are able to
pay normal attorney fees but whose ability to locate legal rep-
resentation is frustrated by a lack of  experience with the legal
system, a lack of  information about the type of  services
needed, or a fear of  the potential costs of  seeing a lawyer.

Available Referral Panels
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Reforming Child 
Custody Evaluations

Working in the arena of  child
custody can be highly reward-
ing, and sometimes equally ar-

duous and extremely challenging as well.
The history of  collaboration between legal
and mental health professionals in Family

Court is a rich
and well-es-
tablished one.
With a unique
set of  knowl-
edge, skills
and expertise,
mental health
professionals
have been in-
vited into the
courtroom to
provide hope-
fully useful
and meaning-
ful informa-

tion about medical-legal matters, and to
assist the court in its judicial decision-
making process, including in Family
Court where psychologists and psychia-
trists may opine on what ultimately is in
the best psychological interests of  the
child. 

As mental health specialists operating in
the role of  forensic scientists, we are ex-
pected and, I would suggest obligated to
conduct a scientifically-based investiga-
tion of  the presenting facts, using rigorous
and empirically sound methods and data
analysis procedures, to provide a clear and
cogent understanding of  the critical med-
ical-legal issues, and in doing so, to edu-
cate the court about the presenting topics.
For the forensic psychologist and psychia-
trist, this evaluative approach is regularly
applied in numerous specialty areas, from
child custody and disability, to workers’
compensation and criminal matters. Re-
grettably, many of  my fellow mental
health colleagues would agree that these
high professional standards are not con-
sistently met in child custody evaluations. 

As a caveat, the reader should note that
most of  my 25 years as a practicing foren-
sic examiner have been spent in disability
and workers’ compensation matters in
California, having conducted nearly
1,000 comprehensive evaluations, and
having reviewed and critiqued hundreds
of  forensic mental health reports. While
my professional experience in the child
custody arena is relatively new, dating
back about five years, I nevertheless have
had the opportunity to review a substan-
tial number of  child custody evaluation
reports. Over that time, many family at-
torneys have shared openly that, at times,
the conclusions and recommendations of-
fered by custody evaluators merely con-
fuse, obfuscate and distort, rather than
inform, educate and enlighten. The core
issue here is that reports may inadver-
tently convey inaccurate and misleading
information to the Court, which very well
could have an adverse long-term impact
on families’ lives. 

Despite the well-meaning intensions of,
and the very real efforts by, several na-
tional professional organizations (e.g.,
American Psychological Association, As-
sociation of  Family and Conciliation
Courts, American Academy of  Forensic
Psychology, and American Academy of
Child and Adolescent Psychiatry) to en-
hance the general quality and value of
child custody evaluation reports, the qual-
ity and caliber of  our custody evaluation
reports can fall short of  expectations,
sometimes dramatically. I am not alone in
recognizing this state of  affairs, as many
psychologists and family lawyers alike
have begun raising red flags about this
very issue. In fact, this topic was high-
lighted by our legal and mental health
contemporaries as recently as this past
summer, in workshops presented at the
AFCC conference here in Chicago.

The purpose of  this article is not to dis-
parage the performance of  the mental
health community working in this impor-

tant field, but to raise awareness of  these
issues and to acknowledge the continuing
challenges that face us in today’s custody
evaluation process. It is hoped that a
meaningful discussion will ensue that
leads to improvements in a system that af-
fects the lives of  thousands of  Illinois res-
idents yearly.

What follows below is a discussion of
some of  the challenges inherent in the
child custody evaluation process and an
elucidation of  several possible underlying
causes of  those difficulties. In Part 2 of
this article, I will offer for the reader’s con-
sideration a potential substantive solution
to many of  these recognized problems by
way of  a novel and innovative conceptual
model and framework for conducting
child custody evaluations, one that could
benefit not only the legal community and
mental health evaluators, but the families
and children that we serve also. 

I begin this discussion in a conceivably
unexpected place, in the area of  psycho-
logical testing. As the reader likely is
aware, psychological testing often is in-
cluded in child custody evaluations and is
a community standard amongst psychol-
ogists.1 Not all psychologists administer
psychological tests during their evalua-
tions, for various reasons, and conducting
such tests is not mandatory. Likewise, psy-
chiatrists that wish to obtain psychomet-
ric testing data in custody related matters
may retain a psychologist to do so. 

There are literally hundreds of  published
psychological tests that purportedly derive
accurate and useful information about
adults, children and family dynamics.
However, the vast majority of  these tests
are inappropriate for use in custody set-
tings. This complex issue has been eluci-
dated by a number of  respected authors
(e.g., Flens, 20052; Ackerman, 20063; Er-
ickson, Lilienfeld & Vitacco, 20074) and is
best saved for a separate discussion. Cer-
tainly, if  there is suspicion on the part of
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1 Quinnell, F.A. & Bow, J. N. (2001). Psychological tests used in child custody evaluations. Behavioral Sciences and the Law, 19(4), 491-501.
2 Flens, J.R. (2005). The responsible use of  psychological testing in child custody evaluations. In J.R. Flens & Drozd, L. (Eds.), Psychological testing in child custody
evaluations (pp. 31-48). New York: Psychology Press.
3 Ackerman, M.J. (2006). Clinician’s Guide to Child Custody Evaluations (3rd ed.). Hoboken, NJ: John Wiley & Sons. 
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the evaluator about possible psy-
chopathology in one or both parents, the
administration of  an objectively-based
symptom assessment instrument, such as
the MMPI-2 or the MCMI-III, could be
crucial in determining the presence of  a
serious emotional condition. 

Generally speaking, the results from psy-
chological tests can generate information
about a person’s emotional state, percep-
tions, attitudes, cognitive abilities, and
personality traits. However, even in cir-
cumstances where the proper tests are
used in a custody evaluation, those tests
with rare exception measure simply in-
trapsychic events — symptoms, attitudes,
feelings, beliefs, etc. None of  these tests
measure specific, observable, opera-
tionally-defined parenting behaviors. Con
sequently, the evaluator is required to ini-
tiate a process of  hypothesis generation
and testing to address the issue of  accept-
able parenting. The evaluator must make
assumptions, theorize, postulate, extrapo-
late, and develop corollaries from the test-
ing data about the individual’s strengths
and weaknesses as a parent, and then
hopefully test those hypotheses by what-
ever means she or he deems reasonable.

It is important that the reader understand
that there is no direct relationship be-
tween the results from any currently
available published psychological test and
parenting capacity. This is unfortunate be-
cause, typically, the only source from
which strictly objective data are derived
during a custody evaluation is from psy-
chological testing. Thus, absent the direct
testing of  parenting behaviors, one de-
ductively can surmise that the evaluator’s
assessment data, including clinical obser-
vations but with perhaps the exception of
confirmed historical information gar-
nered from records, are strictly subjective
in nature. In other words, the conclusions
drawn and recommendations made by the
custody evaluator can be heavily influ-
ence by personal, subjective opinions. 

Since it stands to reason that different
evaluators can develop vastly different im-
pressions from large bodies of  informa-
tion, they therefore can and typically do
have widely varying opinions about an in-
dividual’s psychological state. Yet, as
forensic examiners charged with the task

of  conducting a systematic and scientifi-
cally-based investigation, it behooves us,
and undeniably, we are mandated to em-
ploy as much scientific rigor as possible in
the evaluation process. Subjectivity must
be minimized, and if  possible, entirely
avoided, in scientific study.

Since it is the case that no direct relation-
ship exists between psychological testing
results and parenting capacity, one must
ask the question, “Why not?” The answer
to this question is two-fold: (a) the lack of
a true definition of  “parenting capacity”
and (b) the absence of  a valid and reliable
psychological test capable of  directly as-
sessing this construct.

The reason for the absence of  a direct re-
lationship between testing results and par-
enting capacity pertains broadly to a
problem in measurement. First, while we
desire to measure “parenting capacity,”
the term itself  has never been adequately
defined, and certainly not from a strictly
behavioral and quantifiable standpoint.
While the legal profession rightly imposes
its definition of  this term, even that defi-
nition may be perceived as fairly vague
and open to some interpretation. Cer-
tainly, in the mental health realm, there is
not a universally accepted operational def-
inition of  the term.

One evaluator’s definition of  parenting
capacity can be, and typically is, different
from that of  another. If  we evaluators are
charged with the task of  addressing the
question of  parenting capacity in our ex-
aminations, and yet do not have an ex-
plicit agreement amongst ourselves, let
alone with our legal colleagues, on what
the term “parenting capacity” means,
then how can we as evaluators choose an
appropriate psychometric instrument to
test for that construct? How does one se-
lect an appropriate measurement tool
without knowing exactly what it is that
one needs to measure?

I present this issue of  psychological test se-
lection as a means of  illustrating one of
the key challenges facing us in this field…
the absence of  an unmistakable definition
of  competent and effective parenting
(Gould, 20065). Without full consensus
on precisely what the term “parenting
competence” or “parenting capacity” ac-

tually entails, it follows then that it is al-
most irrational to expect consistent inter-
pretations of  data in relationship to
parenting proficiency. Yet, it is exactly this
task that evaluators are asked to perform.
When we opine on this construct without
clearly defining its constituent parts and
parameters, we introduce error into the
equation. Thus, it is not surprising that
wildly differing opinions about the psy-
chological attributes of  the same family
members, and even when using the same
data set, can emerge across evaluators
when they operate under these condi-
tions.

In this context, let us examine the type of
empirical data that evaluators often col-
lect in an attempt to address the question
of  parents’ functionality. As stated above,
the primary and often exclusive source of
objective information is from psychologi-
cal tests. Yet, do either of  the two most
commonly administered psychological
tests in custody assessments, the MMPI
and MCMI, for instance, both of  which
measure individual’s symptoms, provide
explicit information that directly trans-
lates to functional behaviors? The simple
answer is… No. As discussed above, the
evaluator must postulate theories and
generate inferences about the relative be-
havioral assets and deficits of  each parent
from those testing data.

The greater the degree of  disparity be-
tween the type and genre of  psychological
testing data gathered (e.g., symptoms, at-
titudes, emotions, etc.) and effective par-
enting skills, the more the evaluator is
required to hypothesize and rely upon
conjecture. The fact of  the matter is that
symptoms are not behaviors, apples are
not oranges, and our most commonly ad-
ministered psychodiagnostic instruments
do not measure parenting capacity, nor do
these tests purport to do so. The predica-
ment that we face as professionals in this
arena is that the process of  drawing infer-
ences about specific behaviors from a per-
son’s symptoms, feelings, and attitudes
requires taking an extraordinary and pos-
sibly quite dangerous leap of  faith. There
are no guiding principles or instruction
manuals on how a well-trained psychia-
trist or psychologist might go about gen-
erating such interpretations.

4 Erickson, S.K., Lilienfeld, S.O. & Vitacco, M.J. (2007). A critical examination of  the suitability and limitations of  psychological tests in family court. Family Court
Review, 45(2), 157-174.
5 Gould, J.W. (2006). Conducting Scientifically Crafted Child Custody Evaluations (2nd ed.). Sarasota, FL: Professional Resource Press. 
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Of  course, the evaluator could generate a
multitude of  different hypotheses sug-
gested by the data, and then systemati-
cally test each hypothesis. However, based
upon my professional experience, this is
not regularly practiced in the field. Still,
behavioral descriptions generated from
such hypotheses have the potential to help
verify information about parenting be-
haviors that were obtained through other
collateral sources. 

The process of  drawing meaningful con-
clusions about the parent’s behavior from
non-behavioral data can lend itself  to
tremendous variability. This process ac-
cordingly introduces another type of  error
into the assessment process. Thus, due to
the lack of  a clear definition of  and an ob-
jective means for measuring parenting ca-
pacity, we oftentimes find dramatic
differences in opinion across evaluators.

Ostensibly, what we are facing today in
this field is a systemic problem in the cus-
tody evaluation process. First, the field is
filled with ambiguous terms that are used
freely and frequently when discussing and
in reaching judgments about parent and
child behaviors. Terms such as “best psy-
chological interest of  the child,” “nurtu-
rance,” “parenting capacity,”
“attachment,” “enmeshment,” and even
“parental alienation” often are found in
evaluators’ reports. Yet, we, as profession-
als, do not have 100% agreement on ex-
actly what these terms mean. If
evaluators insist on using such poorly de-
fined terms, it at least would be helpful if
they provided a detailed description of  the
specific observed behaviors that they be-
lieve constitutes that construct or phe-
nomenon.

Second, reports have a tendency to incor-
porate significant subjectivity and incon-
sistency. As discussed earlier, with perhaps
the exception of  gathering objective infor-
mation from psychological testing and
identifying stable behavioral patterns
from comprehensive historical data, the
assessment process otherwise tends to in-
volve primarily the amalgamation of  a
myriad of  subjective impressions. Reports
often offer little more than regurgitated
histories by litigants with questionable
credibility, often precipitating a proverbial

“He Said-She Said” diatribe. While some
evaluators sometimes actually describe
their clinical observations, and they
should be encouraged to do so, one can-
not necessarily remove the influences, un-
intentional or purposeful, of  the
evaluator’s personal biases, values, and
governing morals on those reported ob-
servations.

The role of  bias entering into the evalua-
tion process has been discussed at length
by many esteemed experts in the field. For
instance, Martindale (2005)6 suggests
that this threat to objectivity can embody
two different forms. Confirmatory bias re-
flects the desire on the part of  the evalua-
tor to obtain and emphasize data that
supports a pre-existing, previously devel-
oped hypothesis about an individual(s).
On the other hand, confirmatory distor-
tion generally speaks to the evaluator’s ex-
cessive confidence in the accuracy of  his
or her pre-existing or quickly formed hy-
potheses that can lead to intentional se-
lection of  data that is considered for
presentation to the Court as well as a mis-
representation of  those data.

Third, the great variability in the quality
and consistency of  custody reports may
be a function of  the many different pro-
fessionals backgrounds from which eval-
uators emerge, including psychiatry,
psychology, and social work. Even
amongst psychologists alone, there are
numerous schools of  training that pro-
duce developmental psychologists, educa-
tional psychologists, clinical
psychologists, industrial psychologists, so-
cial psychologists, and others.

Further complicating the matter, there
understandably exist highly diverse theo-
retical orientations within and across
mental health professionals. For instance,
psychiatrists can be trained as psychoan-
alysts or with an orientation towards bio-
logical psychiatry. Psychologists may
receive training orientated towards hu-
manism, family systems, Rogerian meth-
ods, cognitive therapy, behaviorism, play
therapy, or others. This wide diversity of
training backgrounds and theoretical ori-
entations tints the color of  the lenses
through which evaluators perceive the
world. This in turn shapes their behavior

and helps guide their investigation
process, naturally influencing the meth-
ods, procedures, and processes used to
conduct their assessments. With this
tremendous heterogeneity across so many
dimensions, it is no wonder that each re-
port may appear to be different from the
next.

Evaluators can vary greatly in their re-
liance upon and importance they assign
to the different types of  data available to
them. This may be influenced by the the-
oretical model that they follow. But other
factors also can affect the type of  infor-
mation that is collected and analyzed, in-
cluding the feasibility of  accessing that
data and the evaluator’s skill set in evalu-
ating that data. 

The methods used by evaluators to gather
data often differ and are inconsistent. For
instance, some evaluators prefer to con-
duct observations of  parent-child interac-
tions in their office, while others do so in
the parents’ home. This practice raises an
entirely different issue, specifically, the
lack of  unobtrusive observation of  parent-
child interactions. The potential influence
on the behaviors of  parties by the mere
presence of  an observer has been well es-
tablished (Kazdin, 1979)7. The possible
impact of  this variable on the observa-
tional data often is not even mentioned by
evaluators in their reports.

Another complicating factor is that differ-
ent terminology and language often is
found from report to report. Related to the
discussion above regarding the definition
of  “parenting capacity,” the use of  am-
biguous terms, technical language, “psy-
chobabble,” and even simple English prose
whose meaning is lost in the context of
the written sentence is prolific. For the
family law attorney and sitting judge, re-
viewing 604(b) and 604.5 reports very
well might feel as if  one has been tele-
ported to the Tower of  Babel of  biblical
times, where all of  the inhabitants spoke
different languages. This lack of  clear
communication forms the bedrock of  mis-
understanding. 

Furthermore, more often than not, evalu-
ators fail to establish a clear nexus be-
tween their recommendations and the
data upon which they supposedly relied to

6 Martindale, D.A. (2005). Confirmatory bias and confirmatory distortion. In J.R. Flens & Drozd, L. (Eds.), Psychological testing in child custody evaluations (pp. 31-
48). New York: Psychology Press.
7 Kazdin, A. E. (1979). Unobtrusive measures in behavioral assessment. Journal of  Applied Behavior Analysis, 12(4), 713-724.
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formulate those conclusions. Failing to
present such a logical flow in writing sug-
gests that the evaluator indeed may not
have had an identifiable, reasonable, em-
pirically sound, and reliable rationale for
reaching the stated conclusions. Instead,
one could surmise that the evaluator’s
recommendations perhaps were based
upon conjecture and supposition alone. 

There is no doubt that evaluators recog-
nize conceptually that they must opine
about the aptitude of  the examinee to ful-
fill a parenting role. However, reports un-
commonly support their
recommendations with detailed discus-
sions that comprehensively outline the
parents’ specific abilities to parent, with
supporting behavioral data explaining
each individual’s strengths and deficits,
across a wide array of  parenting func-
tions.

Finally, on those occasions when a litigat-
ing parent is encouraged or even ordered
to enter into psychotherapy, such recom-
mendations rarely incorporate a clear,
specific and defined therapeutic goal as it
pertains to the individual’s expected abil-
ity to exhibit desired parenting skills post-
treatment. It is unlikely that psychiatric
intervention is recommended because the
Court has interest in the individual’s abil-
ity to gain personal insight or attain self-
actualization. Even if  a recommendation
for therapy is due to the presence of  a psy-
chiatric disorder, such as anxiety or de-
pression, it is not the symptom relief  that
is paramount. Rather, at issue is the ability
of  that individual to perform more effec-
tively in one or more aspects of  the par-
enting role. 

Thus, I submit that a combination of  pro-
lific use of  ambiguous terminology and
misleading language, extraordinary vari-
ety of  methods and procedures employed,
glaring lack of  objectivity, exceptional
contradictions across evaluators, corrup-
tion of  reports by evaluators’ personal bi-
ases, and a frequent absence of  a clear
nexus between the evaluator’s data and
recommendations characterize much of
the custody evaluation system today.
From my personal communications with
many family lawyers, confusion, befud-
dlement and frustration frequently de-
scribe their efforts in trying to decipher
the true meaning and gauge the real
value of  a given report. 

This almost complete lack of  uniformity
in and standardization of  evaluation re-
ports has not gone entirely unnoticed. For
example, the American Psychological As-
sociation, the AFCC, and the AACAP have
established “guidelines” in an attempt to
introduce some degree of  structure and
consistency into the field. However, these
guidelines are merely suggestions, strate-
gies, and advisories. They are not enforce-
able directives or statutes. Ostensibly, the
evaluator is free to ignore these guidelines,
and oftentimes, they do.

In my professional opinion, both the men-
tal health profession and the legal profes-
sion share responsibility for the current
untenable and problematic situation as it
pertains to today’s child custody evalua-
tion reports. Our respective fields must re-
main accountable to remedy the
untenable state of  affairs that exists. Sadly,
neither of  our professions has yet to offer
the Court a substantive and comprehen-

sive solution to this dilemma. It is time for
a change.

I suggest that a new conceptual and oper-
ational model is needed that employs a
uniform and standardized functional as-
sessment approach to the child custody
evaluation process, which (1) uses evi-
dence-based methods validated in the
forensic mental health arena, (2) embod-
ies standard methods for systematically
gathering and analyzing specific objective
information about critical parenting abil-
ities, (3) is founded upon an underlying,
valid conceptual framework that guides
the evaluator’s investigation and seam-
lessly integrates relevant clinical data
with recommendations, and (4) presents
conclusions in a cohesive, logical, and ra-
tional fashion. Hence, I would like to in-
troduce and propose for consideration
such a model – ‘The Chicago Model’. In
Part 2 of  this article, I will describe the
components of  ‘The Chicago Model’, its
theoretical and evidence-based roots, its
application, and the numerous benefits
that it can offer attorneys, judges, and
mental health practitioners alike working
in the arena of  family law. 

Beginning his career as a clinical researcher
in the Department of  Psychiatry at the UCLA
School of  Medicine, Dr. Mosk has been a prac-
ticing forensic psychologist for over 25 years.
He specializes in forensic work product review,
child custody and disability evaluations, case
consulting & litigation support, and expert
witness work. His areas of  concentration in-
clude psychological assessment and testing.
He can be reached at (847) 686-1350 or at
drmosk@gmail.com
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Issues North of  the Border 
What Every Illinois DUI and Traffic Practitioner 

Should Know About Wisconsin Laws

An Illinois practitioner who handles
Driving under the Influence (DUI)
and traffic cases near the Wiscon-

sin border may encounter many unique
challenges and opportunities with clients
who have Illinois or Wisconsin licenses,

are charged
with viola-
tions in the
other state,
and seek rep-
resentat ion
for the viola-
tions. It is
paramount in
advising an
Illinois or Wis-
consin driver
about cita-
tions originat-
ing in either
state that the
Illinois attor-

ney have a basic understanding of  the im-
pact that certain traffic violations will
have on the client’s Illinois or Wisconsin
driving privileges. This information can be
particularly important for clients whose
livelihoods depend on protecting their
Commercial Driver’s Licenses (CDL) in
both states. As a licensed practitioner in
both Illinois and Wisconsin, I have han-
dled many Wisconsin violations for Illinois
drivers and have developed strategies to
protect the Illinois clients from jeopardiz-
ing their licenses and paying inflated in-
surance premiums. The purpose of  this
article is to highlight the differences be-
tween Illinois and Wisconsin DUI and traf-
fic laws, with an eye toward protecting an
Illinois client who may be accused of  a
traffic violation in Wisconsin, and vice
versa. For clients who have multiple traffic
cases pending in both states, coordinating
efforts with a knowledgeable Wisconsin
lawyer could prove invaluable to ensuring
the best results for the client in both states. 

Wisconsin and Illinois Standard 
Potential Dispositions
The analysis begins with the types of  dis-
positions available to complete a case in
Illinois and Wisconsin. Most Illinois prac-
titioners are aware that Illinois law recog-
nizes a concept of  court supervision for
traffic offenses, most misdemeanors, and
most first-time DUI offenders. Supervi-
sions are not entered as final judgments
like a conviction, and they are not treated
the same way by the Secretary of  State
with regards to driving privileges. In Wis-
consin, supervision does not exist and all
cases with a finding of  guilty are resolved
with a conviction. For the Illinois licensed
driver found guilty of  Operating While In-
toxicated (OWI), the consequences can be
devastating once Illinois learns of  the out-
of-state conviction, as I will discuss later
in this article. As for speeding tickets and
other traffic violations, the conviction-
only disposition still applies, but the Wis-
consin system calculates and assesses
points against a Wisconsin driver for most
traffic violations. Unlike the OWI convic-
tion, there is often room for a skilled Wis-
consin practitioner to negotiate for
dispositions with reduced or no points
that will not be reported to Illinois or have
minimal to no impact on an Illinois driver
even if  they were reported. 

DUI vs. OWI: What’s the Difference?
There are many differences between the
Illinois DUI and Wisconsin OWI laws, be-
ginning with the very title of  the offense.
In Wisconsin, the charge is referred to as
Operating Under the Influence of  an In-
toxicant (OWI), and the code is set forth
under the Rules of  the Road section of  the
law.1 The .08 “prohibited alcohol concen-
tration” mirrors Illinois, but that is essen-
tially where the similarities end. A
first-offense OWI is not considered a crim-
inal offense in Wisconsin, but rather it is
treated as a civil forfeiture. This is great

news for Wisconsin licensed drivers, but
the distinction does not benefit Illinois
drivers if  they plead or are found guilty of
a first OWI offense in Wisconsin. While a
driver in either state can routinely leave
Wisconsin court owing less than $850 in
fines and costs upon a finding or plea of
guilty, the price paid by the Illinois driver
will prove to be much greater. Illinois law
provides for the automatic revocation of
an Illinois driver’s license once the Secre-
tary of  State receives a conviction report
for an out-of-state DUI or similar offense.2
Thus, a client may require a Wisconsin
lawyer to defend the OWI case and an Illi-
nois lawyer to handle the reinstatement of
driving privileges after the Wisconsin con-
viction triggers the one-year minimum
revocation in Illinois. In comparison, a
Wisconsin driver who has a DUI convic-
tion in Illinois is only subject to a six-
month suspension of  driving privileges.

These first offenses are particularly more
challenging to defend in Wisconsin than
Illinois since the District Attorney in Wis-
consin only has to meet the burden of
proof  by a preponderance of  the evidence
to secure a first OWI conviction, as op-
posed to the beyond-a-reasonable-doubt
standard in an Illinois DUI prosecution. A
six-person civil jury is allowed, but most
local rules dictate that a jury fee be paid
within ten days of  an initial appearance,
long before an attorney may even be able
to receive discovery on the case. In Illinois,
a criminal defendant is entitled to a 12-
person jury. In borderline cases where the
evidence against a defendant may be
questionable, a reduction in charges may
also prove difficult to negotiate because
the Wisconsin Legislature has statutorily
articulated a serious policy of  having OWI
offenses vigorously prosecuted.3 As result,
a Wisconsin District Attorney’s decision to
reduce a charge must be submitted to the
judge presiding over the case for approval,

By
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1 Wis. Stat. § 346.63, titled “Operating under influence of  intoxicant or other drug.”
2 625 ILCS 5/6-206 provides in relevant part: (a) The Secretary of  State is authorized to suspend or revoke the driving privileges of  any person without prelimi-
nary hearing upon a showing of  the person’s records or other sufficient evidence that the person: . . .
6. Has been lawfully convicted of  an offense or offenses in another state, including the authorization contained in Section 6-203.1, which if  committed within
this State would be grounds for suspension or revocation; . . . .
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and the judge may only grant the reduc-
tion with good cause shown, balanced
with public safety concerns. 

To protect an Illinois driver, the Wisconsin
attorney must thus prevail at motion or
trial or, in the alternative, secure an
amended charge that does not reference
alcohol or drugs in its body or title. If  an
attorney is unsuccessful in securing a
lesser charge, a conviction will occur in
Wisconsin and then the focus shifts from
the Wisconsin case to the Illinois road to
reinstatement. A cooperative relationship
between the Illinois reinstatement attor-
ney and the Wisconsin OWI attorney can
prove to be invaluable at this and all other
stages of  the process. 

Wisconsin courts generally allow Illinois
drivers to complete their DUI treatment
classes in their home state as long as the
classes and evaluations are done at a
sanctioned facility. The Illinois and Wis-
consin lawyers should coordinate to find
a facility that not only satisfies the Wis-
consin criteria for evaluation and treat-
ment, but also ensures that the treatment
classes will be accepted by the Illinois Sec-
retary of  State for reinstatement petition
purposes. A failure to select the right fa-
cility could cause a client to pay double
and have to submit to the evaluation and
classes twice, which is an obviously unde-
sirable result. 

Points Well Taken: The Wisconsin

Traffic Points System
As indicated earlier, the Wisconsin legal
system does not recognize the concept of
court supervision, such that every cita-
tion concludes with a conviction, dis-
missal, or finding of  not guilty after a trial.
Various violations can result in point as-
sessments between zero to six points de-
pending on the severity of  the offense. For
example, an OWI conviction results in six
points being assessed to a Wisconsin
driver, whereas a defective speedometer
conviction results in a two-point penalty
and littering on the highway is one of  sev-
eral zero-point offenses. Once a Wisconsin
licensed driver accumulates six points in
any 12-month period, he will be issued a
warning by the Wisconsin Department of
Transportation that his license may be
suspended if  he accumulates 12 points in
any 12-month period. 

While a Wisconsin drivers are concerned
with the number of  points being assessed
and how various dispositions may affect
their insurance premiums, Illinois drivers
are more concerned with a conviction
being entered against them and a report
of  that conviction being sent to the Illinois
Secretary of  State. Typically, Illinois driv-
ers are cited for speeding offenses travel-
ing along Wisconsin highways, and in
Wisconsin these citations are separated
into three ranges of  penalties based on in-
creasing rates of  speed.4The Illinois attor-
ney with a client who has a Wisconsin

ticket should advise the Wisconsin attor-
ney to not focus so much on the points
scheme, but rather to attempt to obtain a
category of  violation that is not reported
to the Illinois Secretary of  State. Such of-
fenses include Improper Parking, Defec-
tive Speedometer, or Inattentive Driving.
These and other violations will not affect
an Illinois driver’s license and will not re-
sult in increased insurance premiums. A
failure to secure a non-reportable charge
in Wisconsin will often result in an Illinois
driver having a conviction for a moving vi-
olation put on his record for a speeding of-
fense that would have received only court
supervision if  it had occurred in Illinois. 

Summation and Practice Points
Traffic cases in Wisconsin need to be han-
dled with an eye towards the potential
repercussions to the Illinois driver, and
vice versa. Although Illinois-only practi-
tioners cannot handle Wisconsin matters
directly, they can establish relationships
with trusted Wisconsin practitioners for
handling various DUI and traffic cases. At
a minimum, practitioners should advise
their Illinois clients of  the kinds of  dispo-
sitions in Wisconsin that can harm their
Illinois driver’s license. 

Richard Albanese is an experienced former
prosecutor and member of  the Lake County
Bar Association. He is licensed to practice law
in both Illinois and Wisconsin, and his prac-
tice focuses on traffic and criminal defense
matters in both states.

3 967.055 Prosecution of  offenses; operation of  a motor vehicle or motorboat; alcohol, intoxicant or drug
(1) Intent.
(a) The legislature intends to encourage the vigorous prosecution of  offenses concerning the operation of  motor vehicles by persons under the influence
of  an intoxicant...
(2) Dismissing or amending charge.
(a) Notwithstanding s. 971.29, if  the prosecutor seeks to dismiss or amend a charge...the prosecutor shall apply to the court...The court may approve the appli-
cation only if  the court finds that the proposed amendment or dismissal is consistent with the public’s interest in deterring the operation of  motor vehicles by per-
sons who are under the influence of  an intoxicant...
4 The three categories of  speeding offenses are as follows: Speeding (1-10 mph over the limit), three points; Speeding Intermediate (11-19 mph over the limit), four
points; and Speeding Excess (20 miles or more over the limit), six points.



20 The Docket May 2013

Lake County Bar Golf  Championship
Thursday, July 11, 2013

Stonewall Orchard Golf  Club
25675 West Highway 60 • Grayslake, IL
Over 100 lawyers and judges

18 –hole scramble • Pre-round luncheon
Post-round reception & awards

Eagle
Sponsor

$1,200

• Choice of  starting hole (first paid-first served)
• 4 players: green fees, cart and range balls
• 4 Mulligans, 4 door prize entries
• 12 drink tickets, pre-round luncheon and post-round reception
• Tee sponsorship benefits, event banner recognition
• Acknowledgement of  sponsorship in August 2013 The Docket

Tee
Sponsor

$150

• The name of  your firm, organization or 
company displayed on an individual sign at one
of  the 18 tees (no logos on signs)

• Acknowledgement of  sponsorship in player
welcome packet

• Acknowledgement of  sponsorship in August
2013 The Docket

Player
$175

• Greens fee, cart and range balls
• Lunch, 2 beverage tickets and post play reception
• 1 Mullgan and 1 door prize ticket
• Raffle prizes and tournament contest

Clubhouse
Sponsor

Gold Tee: $1,000

Silver Tee: $500

Silver Tee:
• The name of  your firm, organization or company displayed on an individual sign at one of  the 18
tees. (Logos permitted, provide JPG file)

• Firm, organization or company prominently displayed throughout the championship
• 2 tickets to the: pre-round luncheon, post-round reception, 2 drink tickets per person
• 2 representatives permitted at sponsored hole
• Acknowledgement of  sponsorship in player welcome packet
• Acknowledgement of  sponsorship in August 2013 The Docket

Gold Tee:
• All of  the above, plus naming rights to one of  the following: (Please check)
o Luncheon o Reception o Beverage Cart oHole-In-One

Soar like an Eagle
Premium 

starting position

Premium publicity

A portion of  the proceeds will benefit PADS Lake County

NEW THIS YEAR
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Stonewall Orchard Golf  Club was designed by renowned golf  course architect
Arthur Hills. He has incorporated the natural rolling landscape of  Lake County 
to dictate this magnificent 18-hole 7,124-yard, par 72 championship layout, 
each hole provides its own identity and challenge to golfers of  all skill levels.

Name: __________________________________________ Firm: ____________________________________________

Display Acknowledgement as: _________________________________________________________________________
(How the sponsor’s name will appear)

Address: ________________________________________ City, State & Zip: ___________________________________

Phone: _________________________________________ Fax: _____________________________________________

E-mail: ____________________________________________________________________________________________

Payment method: o Check enclosed o Visa oMastercard o Discover oAmerican Express 

Number: ________________________________________ Expiration Date: ____/____/____ CVV2: ______________ 

Signature: _________________________________________________________________________________________
PLEASE RETURN REGISTRATION TO:

Lake County Bar Association • 300 Grand Avenue, Ste A • Waukegan, IL 60085
TEL (847) 244-3143 • FAX (847) 244-8259

Golf  & Sponsor Registration
MY FOURSOME:

1.________________________________________
HDCP

2.________________________________________
HDCP

3.________________________________________
HDCP

4.________________________________________
HDCP

Please try and place me with:

Name: _________________________

o Individual Player: # ____ @ $175
(includes golf, lunch & reception)  

o Lunch & 1 Drink Ticket: # ____ @ $25 

o Reception & 1 Drink Ticket: # ____ @ $25

o Eagle Sponsor (includes 4 players) $1,200

Clubhouse Sponsor

o Gold Tee $1,000

o Silver Tee $500

oTee Sponsor $150

Total $ __________

Sponsorship opportunities are availabe on a first paid, first serve basis. Sponsors will be recongized with signage at the event and a thank
you ad in The Docket.

Cont act Information

Lake County Bar Golf  Championship
Thursday, July 11, 2013

Stonewall Orchard Golf  Club
25675 West Highway 60 • Grayslake, IL
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Contact Lake County Bar Association to RSVP
TEL (847) 244-3143 • FAX (847) 244-8259

You are cordially invited
to attend the

2013-2014
Installation of Officers and Directors Dinner

2013 – 2014 Officers

Steven P. McCollum
President

Keith C. Grant Michael J. Ori
First Vice President Second Vice President

Michael J. Conway Jennifer J. Howe
Treasurer Secretary

Marjorie I. Sher
Immediate Past President

2013 – 2014 Directors

Hon. Daniel B. Shanes Brian J. Lewis
Donald J. Morrison Stephen j. Rice

Carey J. Schiever Gary L. Schlesinger

Friday, June 7, 2013
Deerpath Inn

255 E. Illinois Road • Lake Forest, IL

5:30 p.m. Reception (Cash Bar) • 7:30 p.m. Dinner
$80 per person
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The Incredible Shrinking 
Limitations Period

Claims involving special defendants,
such as municipalities, mass transit
companies, school and port districts,

are subject to a special one-year limitations
period. Certain claimants, including police-
men, firemen, and guardsmen, must make

claims for
death benefits
within a year
of  death. In
some cases, a
special notice
requirement is
also imposed,
as early as six
months from
the triggering
event. This ar-
ticle reviews
the main in-
stances of
these special
limitations pe-

riods.

One of  the cardinal rules of  malpractice
avoidance is to always be cognizant of  any
statute of  limitations that applies to your
clients’ potential actions and to timely file
their claims. 

Typically, the first place to check is Article
8 of  the Illinois Code of  Civil Procedure.1

Yet, the applicable statute of  limitations
may change depending on the nature of
the parties involved, so what might other-
wise be a two-, four-, or even five-year lim-
itation shrinks into a one-year statute.2

This applies to such parties as schools,

harbor and sanitary districts, mass tran-
sit companies, police, fire, National Guard
personnel, and state employees. In some
cases, a six-month notice requirement
overlays the statute of  limitations, so that
a failure to provide a factual statement
within that time bars the action. A private
right of  action arising under any particu-
lar statute may, and very likely does, con-
tain its own limitations provision and
must be noted as soon as possible.

This article is not offered as a complete
guide to limitation statutes of  one year or
less—there are many short limitations pe-
riods associated with statutory-based ad-
ministrative and regulatory claims.
Rather, we refer to statutes that overlay a
special one-year limitation (or less) on
claims that might otherwise have a longer
period under Article 8. This list is not nec-
essarily exhaustive and counsel is urged
to habituate review of  all possible limita-
tion statutes to determine applicability.

Mass Transit
Under both the Metropolitan Transit Au-
thority Act and the Regional Transit Au-
thority Act, “No civil action shall be
commenced in any court against the Au-
thority by any person … for any injury to
[his] person unless it commenced within
one year from the date [that] the cause of
action accrued.”3

Civil Immunities Act
Under the Civil Immunities Chapter of  the
Illinois Code,4 in addition to establishing
immunities for various entities and situa-

tions, there are special limitations and no-
tice requirements for claims against vari-
ous entities, principally governments,
schools and their employees.

Municipalities5

With some exceptions, such as breach of
contract actions and some employment
disputes, claims against “a local entity or
its employees [except regarding medical
care]” must be filed within one year of  the
date that the injury was received or the
cause of  action accrued. 

School Districts6 

“No civil action shall be commenced in
any court against any school district or
non-profit private school by any person
for any injury to his person or property
unless it is commenced within one year
from the date that the injury was received
or the cause of  action accrued.”7

There is also a notice requirement.
“Within six months from the date that
such injury was received or such cause of
action accrued, any person who is about
to commence any civil action in any court
against any school district for damages on
account of  any injury to his person or
property shall file...a [signed] statement
giving [basic information regarding the
claim].”8

County Engineers and Highway Superin-
tendents9

Likewise, claims from injuries arising from
a county engineer or highway superin-
tendent must be filed within one year.10 As

By

Joseph R.
Marconi

1 (735 ILCS 5/13-101 through 225)
2 Most one year statutes depend on the status of  one or both parties. Few common actions have one year statutes, the main exceptions being slander, defamation
and publications violating the right of  privacy (735 ILCS 5/13-201); dram shop claims (235 ILCS 5/6-21); and breach of  promise to marry—which has a three
month notice requirement (740 ILCS 15/6).
3 70 ILCS 3605/41; 70 ILCS 3615/5.03
4 745 ILCS 5/0.01 through 80/1
5 745 ILCS 10/8-101
6 745 ILCS 25/2
7 745 ILCS 25/2.
8 745 ILCS 25/3. See also Cleary v. Catholic Diocese, 57 Ill. 2d 384 (1974), in which the court held that both the notice and limitation provisions of  this Act were
invalid as to both public and nonprofit private schools. 
9 745 ILCS 15/2
10 745 ILCS 15/2
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with schools, there is a six-month notice
requirement to provide a signed statement
giving basic information regarding the
claim.”11

Court of  Claims12

The Illinois Court of  Claims handles
claims for money damages or personal in-
jury against state agencies or employees
including state universities; it also awards
compensation to victims of  violent crimes
under the Crime Victims Compensation
Act, and to dependents of  police officers,
firefighters, National Guard members and
state employees killed in the line of  duty.
There are several Illinois statutes which
vest the Court of  Claims with jurisdic-
tion,13 and cross referencing between
those acts and the Court of  Claims Act14

is essential to avoiding blowing either the
statute or special notice requirements.

Section 505/22 specifies the limitations
period for claims involving various per-
sons or provisions of  the Illinois Court of
Claims Act.15 In subsections (b), (d), (e)
and (f), the statute specifies a one-year
limitation for claims. These special cate-
gories include claims of:

• Contractual obligations to vendors of
goods and services to the state under the
“Illinois Public Aid Code;”16

• Compensation to crime victims under
the “Crime Victim’s Compensation
Act;”17

• Duty death benefits claimed by police of-
ficers and firemen and some others
under the “ Line of  Duty Compensation
Act” starting on the date of  death;18 and

• Duty death benefits claimed by Illinois
guardsmen and militiamen under the
“Illinois National Guardsman’s Com-
pensation Act”19 starting on the date of
death.

Under the Line of  Duty Compensation
Act, there is also a special notice require-
ment to provide information that must be
filed within the same time claim, one year
from the date of  death.20

Subsection 22-1 has a one year notice re-
quirement for claims against Illinois state
universities and academic institutions and
their boards of  trustees. The statement
with specified information must be served
on the Attorney General and the Clerk of
the Court of  Claims.21

Attorney Malpractice Related to
Probate22

An even more drastic curtailment of  the
standard limitations period occurs with
respect to some malpractice claims
against attorneys pursuant to 735 ILCS
5/13-214.3(d), which reads: 

When the injury caused by the act or
omission does not occur until the
death of  the person for whom the pro-
fessional services were rendered, the
action may be commenced within
two years after the date of  the per-
son’s death unless letters of  office are
issued or the person’s will is admitted
to probate within that two year pe-
riod, in which case the action must be
commenced within the time for filing
claims against the estate or a petition
contesting the validity of  the will of
the deceased person, whichever is

later, as provided in the Probate Act of
1975 [755 ILCS 5/1-1 et seq.]. 

This provision raises two separate issues
requiring case-by-case analysis. First, the
attorney must determine whether the in-
jury occurred before or after death. Typi-
cally, “injury” caused by improperly
drafted testamentary documents will be
deemed to have not occurred until death
but the case-by-case analysis can become
quite complex in common fact scenarios.
Consequently, that determination has fer-
tilized many an appellate decision and at-
torneys are advised to carefully analyze
the basis of  their claims to ensure they
comply with the proper limitations pe-
riod.23

Second, if  the “until the death” provision
applies and letters of  office have issued or
the will has been admitted to probate, ref-
erence must be made to the two triggering
events and resulting six-month limita-
tions period set out in the Probate Act of
1975. The possible triggering events: if
there is a will filed with the Probate Court,
parties have six months to challenge it
starting from the date of  filing.24 Alterna-
tively, 755 ILCS 5/18-3 requires that the
estate administrator establish a claims pe-
riod for known and unknown creditors by
publishing a notice of  death and a termi-
nation date for claims against the estate.25

That period can be no less than six
months from the date of  publication.

So, in these circumstances, determining
the correct limitations period requires this
multi-step analysis: 1) whether there was
no injury “until the death” of  the dece-
dent; 2) whether a will was filed and if  so,

11 745 ILCS 15/3, 4.
12 705 ILCS 505/22
13 These include the Public Aid Act (305 ILCS 5/11 et seq.), the Line of  Duty Compensation Act (820 ILCS 315/3); and the Illinois National Guardsman’s Com-
pensation Act (20 ILCS 1825/1 et seq.).
14 705 ILCS 505 et seq.
15 705 ILCS 505 et seq.
16 305 ILCS 5/11-13. The starting event of  this subsection of  claims is governed by § 305 ILCS 5/11-13 and can vary depending on the circumstances of  the per-
formance, billing and notifications to the state.
17 740 ILCS 45/1 et. seq. Within 2 years of  the occurrence of  the crime, or within one year after a criminal charge of  a person for an offense.” (740 ILCS 45-6.1
effective January 1, 2013).
18 820 ILCS 315/1 et seq.
19 20 ILCS 1825/1 et seq.
20 820 ILCS 315/4.
21 705 ILCS 505/22-1. This requirement is obviated if  an actual claim was filed within a year.
22 735 ILCS 5/13-214.3
23 Likewise, the method of  counting the days is important, in terms of  whether to count the date of  the triggering event (when the claim arises or is discovered,
depending on the statute) or the first day after. See 5 ILCS 70/1-11; and 715 ILCS 5/6. For those who, by habit or circumstances, cut it close, it would be benefi-
cial to study the relevant case law. For a start, see J. Marconi and D. Macksey, “WHAT CAN YOU COUNT ON THESE DAYS?” [date][link]
24 755 ILCS 5/8-1(a).
25 Service of  known creditors must be direct and can limit the claims period to three months; however, since the publication of  a death notice and resulting min-
imum six months period is always required, the three month claim limitation is not relevant to the determination of  the limitations period under 735 ILCS 214.3(d).
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on what date; 3) whether a death notice
was published and, if  so, what end date is
specified. Because the malpractice limita-
tion is determined by the later of  these
dates, probate attorneys are best protected
by publishing the death notice and filing
the will, if  any, as soon as possible to start
the six months period running.

Port Districts26

Port Districts are “quasi-government
agencies” that include multiple counties
and municipalities, which liaison with
local, state, and federal agencies to coor-
dinate economic development. Out of  20
port districts established by separate
statutes in Illinois, only four Illinois port
districts have special limitations statutes
of  one year.27 Those four are the Havana
Regional Port District; the Illinois Valley
Regional Port District; the Kaskaskia Re-
gional Port District; and the White County
Port District. In addition to the one-year

statute of  limitations, there is a six-month
notice requirement:

Within six months from the date that
any injury was received or such cause
of  action accrued, any person is about
to commence any civil action in any
court against the Port District for
damages on account of  any injury to
his person shall file in the office of  the
secretary of  the Board...a statement
in writing signed by himself, his agent
or attorney, giving [basic information
regarding the claim].28

Sanitary Districts29

Sanitary districts are taxing authorities
that manage sewage and drainage infra-
structure. Claims arising from property
damage caused by constructing district
improvements or failing to install ap-
proved improvements must be filed within
one year.

Coal Miners30

Claims under the Illinois Coal Mining Act
for death or injury must be brought
within a year.

As noted above, this article is not meant to
be exhaustive—limitations and notice pe-
riods overlay and shorten otherwise appli-
cable limitations set forth in Article 8 of  the
Illinois Code of  Civil Procedure in any spe-
cialized or statutorily based claim.31 The
purpose of  this article was to alert practi-
tioners to this potential source of  malprac-
tice and highlight some of  the more
common claims which would be affected
by one year overriding limitation statutes.

Joe Marconi is a shareholder of  Johnson &
Bell, Ltd., the chair of  the Business Litiga-
tion/Transactions group and co-chair of  the
Employment group. He gratefully acknowl-
edges the assistance of  Mike Castellaneta,
J.D., in drafting this article.

26 70 ILCS 1805/34; 70 ILCS 1815/44; 70 ILCS 1830/45; 70 ILCS 1870/34
27 See, 70 ILCS 1800 et seq.
28 70 ILCS 1805/34; 70 ILCS 1815/44; 70 ILCS 1830/45; 70 ILCS 1870/34.
29 70 ILCS 2405/22a.47; 70 ILCS 2805/85
30 225 ILCS 705/10.07
31 Such as petitioning for the disconnection of  a land parcel from a newly-organized municipality. 65 1LCS 5/7-3-1.
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The Subject Matter Waiver Doctrine
Have You Used or Violated it Lately?

Many lawyers may not be up to
speed on the subject matter
waiver doctrine and its applica-

tion to multi-party business transactions,
despite the fact that Illinois has long rec-
ognized the doctrine. Most practitioners

probably take
for granted
that when
they and their
clients engage
in multi-party
b u s i n e s s
transactions,
their commu-
nications with
their clients
will remain
p r i v i l e g e d .
However, prior
to November
29, 2012,

that was not the case. In a matter of  first
impression, the Illinois Supreme Court in
Center Partners, Ltd. v. Growth Head GP, LLC,
recently pronounced that subject matter
waiver does not apply to disclosures of  at-
torney-client communications made out-
side of  a litigation or judicial setting, i.e., in
an extrajudicial setting, as long as the
communications are not thereafter used
by the client to gain an adversarial advan-
tage in litigation.1 Prior to this pronounce-
ment, Illinois courts allowed litigants to
use the subject matter waiver doctrine as
a means to obtain access to shared legal
advice provided by attorneys to their
clients during multi-party business trans-
actions.

The Subject Matter Waiver Doctrine
So what exactly is the subject matter

waiver doctrine? When a client voluntar-
ily testifies to a specific communication,
thereby waiving the attorney-client privi-
lege, the waiver is limited to the subject-
matter of  the testimony.2 

Voluntary disclosure of  confidential in-
formation does not effectively waive attor-
ney-client privilege as to all other
non-disclosed communications that may
have taken place. However, where a client
reveals portions of  her conversation with
her attorney, those revelations amount to
a waiver of  the attorney-client privilege as
to the remainder of  the conversation or
communication about the same subject
matter.3

The purpose behind the doctrine of  sub-
ject matter waiver is to prevent partial or
selective disclosure of  favorable material
while sequestering the unfavorable.4

Courts have characterized this reasoning
as the “sword” and the “shield” approach,
in that a litigant should not be able to dis-
close portions of  privileged communica-
tions with his attorney in order to gain a
tactical advantage in litigation (the
sword), and then claim the privilege when
the opposing party attempts to discover
the undisclosed portion of  the communi-
cation or communications relating to the
same subject matter (the shield).5

The Attorney–Client Privilege 
In order to explore the application of  sub-
ject matter waiver in extrajudicial set-
tings, a general understanding of  the
attorney-client privilege is necessary.6The
attorney-client privilege is an evidentiary
privilege which provides limited protec-
tion to communications to and from the

client by prohibiting their unauthorized
disclosure in judicial proceedings.7Where
legal advice of  any kind is sought from a
lawyer in his or her capacity as a lawyer,
the communications relating to that pur-
pose, made in confidence by the client, are
protected from disclosure by the client or
lawyer, unless the protection is waived.8

The purpose of  the attorney-client privi-
lege is to encourage and promote full and
frank consultation between a client and
legal advisor by removing the fear of  com-
pelled disclosure of  information.9 More-
over, the attorney-client privilege
recognizes that sound legal advice or ad-
vocacy serves public ends and that such
advice or advocacy depends upon the
lawyer being fully informed by the client.10

However, Illinois also adheres to a strong
policy of  encouraging disclosure, with an
eye toward ascertaining that truth which
is essential to the proper disposition of  a
lawsuit.11 Therefore, the privilege is to be
strictly confined within its narrowest lim-
its and applied solely to those communi-
cations which the claimant either
expressly made confidential or which he
could reasonably believe under the cir-
cumstances would be understood by the
attorney as such.12 

Waiver In General
Among the exceptions to the attorney-
client privilege is the concept of
“waiver.”13 The attorney-client privilege
belongs to the client, rather than the at-
torney, although the attorney asserts the
privilege on behalf  of  the client.14 Only the
client may waive the privilege.15 The at-
torney, although presumed to have au-

By

Jenny
McGovern

1 2012 IL 113107, ¶76 (2012).
2 Id. at ¶38.
3 Id.
4 Id.. at ¶39.
5 Id.
6 Id. at ¶29.
7 Id. at ¶30.
8 Id.
9 Id. at ¶31.
10 Id.
11 Id. at ¶32.
12 Id.
13 Id. at ¶35.
14 Id.
15 Id.
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thority to waive the privilege on the
client’s behalf, may not do so over the
client’s objection.16 Any disclosure by the
client is inherently inconsistent with the
policy behind the privilege of  facilitating
a confidential attorney-client relationship
and, therefore, must result in a waiver of
the privilege.17 Thus, for example, the at-
torney-client privilege may be waived by
the client when the client voluntarily tes-
tifies to the privileged matter or when the
client voluntarily injects into the case ei-
ther a factual or legal issue, the truthful
resolution of  which requires examination
of  confidential communications, such as
legal malpractice actions.18 The basic,
well-settled rule is that when a client dis-
closes to a third-party a privileged com-
munication, that particular
communication is no longer privileged
and is discoverable or admissible in litiga-
tion.19

With these principles in mind, let’s turn to
the recent Center Partners, Ltd. litigation.

The Trial Court and Appellate Court
Decisions 
In Center Partners, Ltd. v. Growth Head GP,

LLC, as is typical of  multi-party business
transactions involving multiple parties
and their respective counsel, during the
course of  negotiations leading up to a pur-
chase transaction, three co-defendants
discussed legal issues regarding the trans-
action’s terms.20 They also disclosed to
each other some of  their respective attor-
neys’ views about the legal implications of
the transaction, the legal importance of
the documents under negotiation, and the
rights and obligations of  the parties to the
transaction.21 Defendants also shared
with one another some documents that
concerned the legal and financial terms of
the transaction.22 Additionally, defen-
dants’ attorneys discussed with one an-
other the terms for a new partnership
agreement.23 In these discussions, attor-
neys for the three defendants shared with
each other their legal concerns and legal
conclusions about the structure of  a new
partnership agreement and how it would
operate.24

Plaintiffs ultimately filed a lawsuit against
the defendants alleging, among other
things, that defendants received legal ad-

vice on how to structure a “synthetic part-
nership,” so as to evade the contractual
terms and avoid the legal and fiduciary
obligations they owed as the general part-
ner.25

During the course of  discovery, plaintiffs
filed three motions to compel, the third of
which was relevant to the underlying pro-
ceedings.26 In the third motion, plaintiffs
sought over 1,500 documents identified
in defendants’ privilege logs.27 Plaintiffs
specifically pointed to the deposition testi-
mony of  defendants’ witnesses, including
arguments concerning testimony that
had been raised in the prior motion to
compel, to support the compelled produc-
tion of  the requested documents.28 In par-
ticular, plaintiffs argued that, during
depositions, defendants’ witnesses con-
firmed that during the business negotia-
tions in 2001-02 each defendant’s
individual counsel attended negotiating
sessions and discussed legal advice with
non-clients.29

The trial court granted plaintiffs’ third
motion to compel.30 Defendants then re-
fused to comply with the order, leading the

16 Id.
17 Id.
18 Id.
19 Id.
20 Id. at ¶6.
21 Id.
22 Id.
23 Id.
24 Id.
25 Id. at ¶10.
26 Id. at ¶¶ 12-14.
27 Id. at ¶14.
28 Id.
29 Id.
30 Id. at ¶20.
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court to enter a further contempt order,
which defendants appealed.31 The appel-
late court affirmed, holding that when, in
2001 and 2002, defendants disclosed cer-
tain privileged attorney-client communi-
cations to each other regarding the
purchase, those disclosures resulted in a
subject-matter waiver of  all privileged
communications regarding the purchase.
Defendants appealed to the Supreme
Court.32

The Illinois Supreme Court Analysis
Illinois has long recognized the doctrine
of  subject matter waiver. The Supreme
Court has held that when a client volun-
tarily testifies as to a specific communica-
tion or part of  any communication and
waives the privilege, such waiver extends
no further than the subject matter ad-
dressed in the client’s testimony.33There is
no Illinois state court case, however, that
applies the doctrine in an extrajudicial set-

ting.34The Supreme Court, therefore, con-
sidered federal case law.35 The Supreme
Court ultimately found the line of  cases
declining to extend subject matter waiver
to extrajudicial disclosures to be more per-
suasive. The Supreme Court concluded
those decisions embodied sound policy
that better served the purpose of  the doc-
trine, which is to prevent a party from
strategically and selectively disclosing par-
tial attorney-client communications with
his attorney to use as a sword and then in-
voking the privilege as a shield regarding
other communications so as to gain a tac-
tical advantage in litigation.36

Specifically, the Supreme Court stated that
a rule that would allow broad subject mat-
ter waivers to be implied from such com-
munications would provide perverse
incentives: parties would leave attorneys
out of  commercial negotiations for fear
that their inclusion would later force

wholesale disclosure of  confidential infor-
mation.37 Such a consequence would
strike at the heart of  the attorney-client
relationship and could deprive clients of
counsel at times when such counsel is
most valuable.38

Therefore, following the decision in Center
Partners, Ltd., parties to business transac-
tions can be confident that the legal advice
they jointly receive throughout negotia-
tions will remain privileged, and will not
be subject to public disclosure, unless ei-
ther of  the parties later uses the commu-
nications to gain an adversarial
advantage in litigation.

Jenny McGovern is an associate with the law
firm of  McDonald Hopkins, LLC. Ms. Mc-
Govern focuses her practice on employment-
related litigation and all areas of  healthcare
law.

31 Id.
32 Id. at ¶22.
33 Id. at ¶38.
34 Id. at ¶43.
35 Id. at ¶¶ 44-56.
36 Id. at ¶57.
37 Id. at ¶60.
38 Id.
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LCBA Member Discounts
The Silk Thumb, Ltd.

1822 Second Street • Highland Park, IL 60035
Phone: (847) 432-7171 • Fax (847) 432-7193

julie@silkthumb.com

15% discount on silk trees, plants, and floral
arrangements for offices and/or business areas. 
10% off  seasonal silk floral leasing program.

Discount taken off  of  material not labor

J. Hershey Architecture
615 E Park Ave, Ste 200 • Libertyville, IL 60048

Phone: (847) 549-5900
eh@jhersheyarchitecture.com

A $500 discount offer related to professional 
design or consulting services for the members 

of  the LCBA as well as their clients

The discount may be applied with the mention of  LCBA prior
to cotract signing where the total fee exceeds $5,000

Current Electrical Contractors, Inc
1946 Lehigh Ave • Glenview, IL 60025

Phone: (847)832-0700 • Fax: (847)832-1629
don@currentelec.com

A 10% discount on up to $2000 worth 
of  work for a potential total of  $200 savings

This is a first time/new customer only discount 
on labor and material

Emeric Facility Services
906 McAree Rd • Waukegan, IL 60085

Phone: (847) 623-6912
rita@emericservices.com

$100 discount off  any annual commercial/
office contract and $25 off  any residential 

project for the 1st time service

Must be for 1st time service

Lake County Movers, Inc-Bekins
2344 Ernie Krueger Cir • Waukegan, IL 60085
Phone: (847) 623-3329 • Fax: (847) 623-6859

lcmovers@aol.com

25% discount on new packing material, additional
10% discount on moving and packing services 
on interstate moves, guaranteed pricing on all 
moves with in-home estimate, free recycled 

packing material (when available)

Mi-Box Mobile Storage
2350 Ernie Krueger Cir • Waukegan, IL 60085
Phone: (847) 249-5050 • Fax: (847) 623-6859

lcmovers@aol.com

25% discount on Mi-Box pod delivery fee 
in Lake County

The Lake County Bar Association 
Membership Services Committee is excited 

to announce a new membership discount program. 

The organizations listed here are offering 
Lake County Bar Association Members 

a discounted rate or free service with their membership.
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LCBA Member Discounts
Intelligent Office Lincolnshire
250 Parkway Dr, Ste 150 • Lincolnshire, IL 60069
Phone: (847) 325-5555 • Fax (847) 325-5566

dowen@intelligentoffice.com

10% off  any virtual package

Contract must be for 6 months or longer

CrossFit Northpoint
960 S. Northpoint Blvd • Waukegan, IL 60085

Phone: (847) 672-6740
barb@crossfitnorthpoint.com

Free fitness evaluation, 1 free class, 
and 1 free month with 6 month membership

New Members only
Free month is 7th month

Leap Associates
223 Pond Ridge Rd • Libertyville, IL 60048

Phone: (847) 212-4903
phil@leapassociates.com

Discount on Innermeter 
Advance Insights profile

Little Tommy’s Plumbing
P.O. Box 27 • Highwood, IL 60040

Phone: (847) 780-4620 • Fax: (847) 780-4632
info@littletommys.com

10% off  all plumbing, heating, 
and cooling service

Payment at the time of  completion is required for discount

C. Lawrence & Associates, Inc
482 Sumac Rd • Highland Park, IL 60035

Phone: (847) 579-0862
chrislawrenceinc@gmail.com

10% discount on residential construction crew, 
remodeling or repair

COE Financial
1121 Lake Cook Rd • Deerfield, IL 60015

Phone: (847) 249-2830 • Fax: (847) 444-9445
rberstein@coefinancial.com

A comprehensive financial plan

Encourage your business associates 

to contact Christopher Boadt

cboadt@lakebar.org 

if  they would like to be included.
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LCBA Member Discounts
Joseph Modica & Associate, Ltd

111 W Maple, Ste B • Mundelein, IL 60060
Phone: (847) 566-2240 • Fax: (847) 566-2280

joe@jmodicacpa.com

A 1 hr case consultation regarding valuation, 
forensic accounting, economic damages, 
and/or other financial issues at no charge

Limit 4 consultation per year

Jobs Printing & Mailing

1534 Washington St. • Waukegan, IL 60085
Phone: (847) 244-2272
KathyF@jobspm.com

10% off  first order (excluding postage)

At Properties
600 W. Western Ave • Lake Forest, IL 60045

Phone: (847) 845-9348
jpawl@atproperties.com

Complimentary real estatevaluation service

For your Estate, Bankrupcy, Divorce, 
and Foreclosure/Short Sale Clients

Murphy-French & Associates
736 N Western Ave, #243 • Lake Forest, IL 60045

Phone: (800) 494-1503
bonnie@murphyfrench.com

15% discount on custom suit or shirts

Work by appointments only
Muprhy-French comes directly to clients

Prudential Rubloff
1143 Church St • Northbrook, IL 60062

Phone: (847) 987-3400 • Fax: (847) 748-3270
jfviti@Rubloff.com

Free Professional Photo Shoot

Must, Buy, Sell or Lease Property

Mahoney Plumbing, Inc
501 Bank Lane • Highwood, IL 60040

Phone: (847) 432-0320 • Fax: (847) 432-0581
dan@mahoneyplumbing.com

$25 off  any service call or 
$100 off  new furnace installation

Offer cannot be combined. Offer only good in our service areas,
within 20 mile radius of  Highland Park

Domicile Consulting
15216 W. Rockland Rd • Libertyville, IL 60048

Phone: (847) 652-6946
andrew@domicileconsulting.com

5% discount

Know someone who should 
be included? Tell them to offer 

an incentive for attorneys 
to frequent their business.

Contact Christopher Boadt
cboadt@lakebar.org
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Previous Minutes
The minutes from the January
meeting were previously re-
viewed by all members and were
approved.

Report of  New Members
Gary Schlesinger moved to ap-
prove the new members and
that was seconded by Keith
Grant, the Board unanimously
approved all new members.

Treasurer’s Report
Michael Conway reported that
at the end of  January the Asso-
ciation had $48,000.00 in
checking and an additional
$60,000.00 in the Baytree ac-
count. The lower amount in the
checking account is a result of
the dues cycle that has been pre-
viously discussed. The Associa-
tion transferred $21,000.00
from the Baytree account tto
pay bills since the last report,
but that is well within limits.

It is expected that the Family
Law Seminar will generate ap-
proximately $5,000.00 in rev-
enue once all bills for that
seminar are paid.

Chris Boadt gave an additional
report to explain that the
Lawyer Referral Service has not
met its projected budget, but
given the uncertainty of  what
income the LRS would generate,
the budgeted income was simply
wrong. Additionally, the Associ-
ation’s events have been gener-
ating less income than expected,
but even given these factors, the
Association is in very good
shape financially.

Michael Conway and Chris
Boadt will be meeting very soon
to begin the budgeting process
for 2013-2014 and should have
a draft budget by the next meet-
ing. 

Mark VanDonselaar questioned
whether the Association was
generating revenue from the
website through advertising.
Chris Boadt explained that rev-
enue has not yet been gener-
ated, but this could be changed
quickly. Chris Boadt will report
on possible website revenue gen-
eration at the next meeting. The
Board will engage in a discus-
sion of  other non-dues income
generation for the next meeting.

Law Day
Currently there is a committee
of  approximately 8-9 Judges
that are planning Law Day and
the Association is invited to par-
ticipate. The activities being
planned by the committee will
take place in the first week of
May. The Association will again
participate in Lawyers in the
Classroom. Additionally, we will
host the Ask a Lawyer program
on the 28th of  April and also
host the Drop In Clinic at the
LCBA office in the first week of
May.

Strategic Plan
The committee met and re-
ported to the Board on the
progress of  the strategic plan.
The committee recommends
that the Immediate Past Presi-
dent should not be the Chair of
the Public Relations Committee,
rather the Second Vice Presi-
dent should lead that commit-
tee. The remaining
recommendations of  the com-
mittee on the Strategic Plan
were tabled until the next meet-
ing on Motion of  Gary
Schlesinger, seconded by Don
Morrison and passing the Board
unanimously.

Request from 19th Judicial
Circuit Court Judges 
(Presented by Judge Shanes)

Member Saul Ferris sent a letter
to the Chief  Judge inquiring
whether it would be appropriate
to honor members of  the Asso-
ciation who were killed in active
duty in the military. The Board
engaged in a spirited discussion
regarding this idea, focusing on
the historical implications of
this.

Keith Grant moved to send this
request to the History Commit-
tee to create a proposal. This
motion was seconded by
Michael Ori and the Board
passed the motion unanimously.

Results of  the Nominating
Committee:
2nd Vice President             
Michael Ori

Secretary                            
Jennifer Howe

Treasurer                         
Michael Conway

Board Member (’13-’16) 

February 2013

Board of  Director’s Meeting

By
Michael
Ori,

Secretary

Minutes

MEMBERS PRESENT

Marjorie Sher
President

Keith Grant
Second Vice-President

Michael Conway
Treasurer

Michael Ori
Secretary

Perry Smith
Immediate Past President

Gary Schlesinger
Mark Van Donselaar
Donald Morrison
Hon. Daniel Shanes
Brian Lewis

Chris Boadt
Executive Director
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Gary Schlesinger
Stephen Rice

This slate of  candidates will be
voted on at the Liberty Bell
Awards meeting.

Nominations for the 
Access to Justice Awards
(Attached)
Access to Justice Award
Susan Perlman was nomi-
nated after a discussion of
each deserving nominee. A
Motion was made to nominate
Susan and that Motion was
seconded and the Board ap-
proved the Motion. 

Gideon’s Award
Alex Rafferty was nominated
after a discussion of  each de-
serving nominee. A Motion
was made to nominate Alex
and that Motion was seconded
and the Board approved the
Motion. Keith Grant abstained
from voting in this category
and did not participate in dis-
cussion.

Prosecutor’s Award
Ari Fisz was nominated after a
discussion of  each deserving
nominee. A Motion was made
to nominate Ari and that Mo-
tion was seconded and the
Board approved the Motion. 

Consideration of  
Alternative Name for 
Prosecutor’s Award
Justice Robert H. Jackson
Award

http://www.roberthjackson.or
g/the-man/nuremberg-trial/

Court Security Committee
Don Morrison, Perry Smith
and Brian Lewis were ap-
pointed to form a committee
tasked with investigating re-
cent changes, and possible
changes to court security pro-
cedures.

Adjournment
A motion to adjourn was
made, seconded and passed
unanimously by the Board.

Achievements and other noteables:
The following members of  the Lake County Bar Associa-
tion emerged victorious in the elections of  April 9:

All results are at: http://results.enr.clarityelections.com/
IL/Lake/46048/116229/en/summary.html

Bernie Wysocki, Green Oaks Village President
Tom Hood, Gurnee Village Trustee
Nandia Black, Kildeer Village President
Cathy Waldeck, Lake Forest Alderman
Terry Weppler, Libertyville Mayor 
Dan Venturi, Lake Villa Township Supervisor
Dwayne Douglas, Moraine Township Trustee
Richard Goshgarian, Shields Township Trustee

Please let us know if  we’ve omitted anyone from this list:
info@lakebar.org. Thank you to Judge Jim Simonian for
helping compile this list.

The
Grapevine



Previous Minutes
There was no Consent Agenda
docketed for the March meeting
of  the Board of  Directors. Dan
Shanes moved to amend last
month’s minutes to correct a
spelling, which was seconded by
Don Morrison and with the cor-
rected spelling, the Minutes
were approved unanimously.

Report of  New Members
Don Morrison moved to approve
all new members and Perry
Smith seconded the motion. The
motion to approve all new mem-
bers was passed unanimously.

Treasurer’s Report
Monthly Report
Michael Conway reported that
the Association did not need to
borrow any money from the
money market account to meet
expenses this month, currently.
Looking at last year, the check-
ing account at this time was ap-
proximately $73,000.00,
which would be in line with the
current balance when taking
into account the original trans-
fer to the money market ac-
count. The Family Law seminar
generated $5,163.00 of  rev-
enue; the Juvenile GAL seminar
generated $2,768.00 in rev-
enue and the Real Estate semi-
nar is expected to generate in
excess of  $7,000.00 in revenue.

Draft 2013-2014 Budget
Michael Conway met with Chris
Boadt this week to begin the
drafting of  the 2013-2014
Budget. They have begun the
process by examining the two
most recent Budgets. They will
continue their work and report

to the Board in April.

Cameras in the Courtroom
Press Meeting
Perry Smith attended a “Cam-
eras in the Courtroom Meeting”
on behalf  of  the Association.
This meeting was designed for
the Press who will be subjected
to certain guidelines and re-
strictions regarding the applica-
tion for and practice of  coverage
of  particular cases. Attending
the meeting was the State
Supreme Court’s liaison, Mr. Joe
Tibor and the Media Coordina-
tor from DuPage County. The
meeting was informative, but as
stated, was designed more for
the Press than practicitioners.

Court Security Committee
(Smith, Morrison, Lewis)
The Committee met and re-
ported that Don Morrison con-
ducted meetings with Sheriff
Curran and Chief  Judge Fore-
man. It is the committee’s im-
pression that Sheriff  Curran is
supportive of  an alternative to
the current procedures, as is the
Chief  Judge. The committee is
researching the procedures that
other Counties employ in deal-
ing with Attorney’s admittance
into the Courthouse. This will be
a continuing item of  discussion
for the Board, and the Commit-
tee will report next meeting.

Consideration of  Updated
Strategic Plan
The Board will vote on imple-
mentation options for the
Strategic Plan at the next Board
meeting.

History Committee 
(Consideration of  Honoring

Fallen LCBA Service 
Members)
A motion was made to continue
discussion and investigation
into the possibility of  some
recognition by the Association
of  Armed Services members.
The motion was made by
Michael Ori, seconded by Dan
Shanes and passed unani-
mously.

Law Day (Lawyers in 
Classroom, Ask-a-Lawyer,
Drop-in Clinic)
The Board discussed the up-
coming activities planned for
Law Day and encourages the
Association Member’s partici-
pation in these events.

People’s Law School
Chris Boadt reported that, un-
fortunately due to snow, two
sessions of  the People’s Law
School had to be cancelled, and
there was a relatively disap-
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Board of  Director’s Meeting

By
Michael
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Secretary
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MEMBERS PRESENT

Marjorie Sher
President

Steven P. McCollum
First Vice-President

Keith Grant
Second Vice-President

Michael Conway
Treasurer

Michael Ori
Secretary

Perry Smith
Immediate Past President

Donald Morrison

Hon. Daniel Shanes

Chris Boadt
Executive Director



pointing turnout for the other
programs that were con-
ducted. The Estate Planning
session was cancelled and
there was discussion by the
Board on how to best proceed
with re-scheduling this ses-
sion, especially in light of  the
low numbers of  registered par-
ticipants. Keith Grant moved
that the Association move for-
ward with re-scheduling this
program in a fiscally responsi-
ble manner. That motion was
seconded by Dan Shanes and
passed unanimously.

The Docket – Discussion 
Regarding the Partnership
Between the LCBA Board
of  Directors and The
Docket Editorial Committee
After a spirited discussion re-
garding the current structure
and interplay between the
LCBA Board of  Directors and
the Docket Editorial Commit-

tee, it was resolved that the dis-

cussion would be continued to

the April agenda of  the Board

meeting.

Calendar Notes

Wednesday, April 24 @ Milan

Banquet Hall: Membership

Luncheon, Liberty Bell Awards

Friday, May 17 @ Greenbelt

Cultural Center: Picnic

Friday, June 7 @ Deerpath Inn:

Installation Dinner

Friday, May 3 – Sat, May 4:

ISBA Bar Leadership Confer-

ence in Chicago (Free to Board

Members)

Next Board Meeting

Thursday, April 18, 2013 @

12:00 noon
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LCBA

Bulletin
Board

DOWNTOWN WAUKEGAN

Across from Courthouse, 275-

1800 square feet. Janitorial

provided. Well maintained.

Space available. 33 N. County

& 325 Washington. Please call

Ron Pollack at (847) 482-

0952.

DOWNTOWN WAUKEGAN

Offices for Lease. 200 N ML

King Ave. 1, 2 or 3 Offices. 280

to 685 Sq Ft. Office Building for

Sale or Lease. 222 N County St.

11, 756 Sq. Ft. Will Divide.

(847) 680-4740. www.tjprop-

erties.com. 

Monthly
Committee Meetings

Day Meeting Location Time

1st Tuesday Diversity (even months) LCBA 12:00-1:15

1st Thursday Real Estate In-Laws 5:00-6:30

1st Thursday Young & New Lawyers LCBA 12:00-1:15

2nd Tuesday Technology (odd months) LCBA 12:00-1:15

2nd Tuesday Immigration LCBA 4:30-5:30

2nd Wednesday Family Law Advisory Group LCBA 12:00-1:15 

2nd Thursday Community Outreach LCBA 12:00-1:15

3rd Tuesday Local Government LCBA 12:00-1:15

3rd Wednesday Family Law C-103 12:00-1:15

3rd Wednesday Criminal Law C-201 12:00-1:15

3rd Wednesday Employment Law (Odd # Months) The Grille on Laurel 5:15-6:30

3rd Thursday Board of  Directors LCBA 12:00-1:30

3rd Thursday Trusts & Estates Various Locations 7:00-8:30

3rd Thursday Civil Trial & Appeals Lake House 5:00-6:30

* Meetings subject to change, please check your weekly e-news or call the LCBA Office @ (847) 244-
3143. Please feel free to bring your lunch to the LCBA office for any noon meetings. Food and bever-
ages at restaurants are purchased on a individual basis.



As previously reported, your LCBF Board met with various financial consultants in a special meet-
ing in December. Subsequently a finance committee was formed consisting of  myself  and former
president and secretary, Melanie Rummel. In addition to a general discussion at our most recent

Board meeting the subcommittee met and reviewed the various financial proposals in detail along with
very valuable input from LCBA Executive Director Chris Boadt.

Due to the strong financial position we are in, it is the consensus of  the subcommittee and has been ap-
proved by the full board that we need to keep sufficient funds with a comfortable balance in our general
checking and money market accounts for liquidity and future charitable giving. Additionally, it is our
fiduciary duty to not only act as conservative and responsible stewards for the LCBF funds but also to
ensure that they are invested appropriately to take advantage of  the current market gains by using a
conservative risk strategy and portfolio. In full discussion and follow-up discussion with the financial
advisors who spoke to our full committee in December we made a unanimous decision, which was ap-
proved by the full board, to invest certain of  our funds as follows: 

Two hundred thousand dollars with investment adviser and LCBA member David Gordon whose sys-
tem is to personally invest the money in a diverse portfolio of  stocks and bonds. We requested and he
agreed to provide not only monthly reports but quarterly face-to-face meetings with the subcommit-
tee to review in detail the current position of  our investments and future investment strategies. He was
given the charge to contact us immediately if  there is any significant downturn in the market or need
to remove all or a portion of  our funds from investments in stocks and bonds. We also confirmed that,
if  necessary, we could withdraw funds within a matter of  24 to 48 hours so that we would not suffer
any ongoing significant losses should the market no longer be favorable. 

Two hundred thousand dollars with advisor Vic Ragoini who is a well-known wealth management ad-
visory in Lake Forest. Vic’s investment strategy includes a full investment of  the funds in a diverse
“spread” of  Russell investment funds. He will meet with the subcommittee and advise us regarding the
mixture of  funds and level of  risk that he would recommend. We likewise confirmed that if  necessary
we can remove the funds within 24 to 48 hours and we will have quarterly face-to-face meetings with
Mr. Ragoini.

The Subcommittee also decided to have a full one-year review of  both investment adviser’s strategy and
success. As time unfolds we may add additional funds as investment to either account or invest with
a third adviser. In any event the Finance Subcommittee and the full board are fully cognizant of  our
fiduciary duty and will be careful, aggressive in our review, and demanding in requesting information
so that our investment strategy is successful and without endangering our capital.

Finally, we are in the process of  discussing a slate of  proposed new board members for those who are
completing their terms and also the new officers of  our Board. We anticipate being able to submit
that slate to the LCBA Board in the next few weeks for final approval and the swearing-in of  the
LCBF Board most likely in either June or July of  this year. We warmly encourage all members to
consider service for the LCBF and look forward to hearing from you!
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by
Scott B. Gibson
President, Lake County Bar Foundation

Investment Strategies
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www.lakebar.org
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