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In the
Director’s Chair

by
Christopher T. Boadt

Mentor Program Orientation
Thursday, February 28 @ 12:00 noon • LCBA Office

The LCBA has announced its participation in the statewide
lawyer-to-lawyer mentoring program sponsored by the Illinois
Supreme Court Commission on Professionalism. This program
offers a structured one-year program guided by a handbook de-
veloped by the Commission on Professionalism. New lawyers
may recruit their own mentor from relationships they have de-
veloped in the legal community; they can be paired with an in-
house mentor from their firm or place of  employment; or we
will match new lawyers to mentors based primarily on practice
interests indicated in the application. If  you were previously
registered with our mentor program, or if  you would like to
participate for the first time, please visit
http://lawyermentor.ilsccp.org/lcba/ and register for the pro-
gram. Then join us on February 28 for a meeting with the pro-
gram coordinator from the Commission.

Legal Support Staff  Open House
Wednesday, February 13 @ 11:30 – 1:30 • LCBA Office

We are pleased to announce an Open House for Lake County
professional legal support staff. All LCBA members and non-
members are encouraged to stop by during this open house to
catch up with your colleagues, share what’s new with you and
learn what’s happening with other legal support staff. Recently
a few Associate Members met to discuss services that would be
most helpful to professional legal support staff. Some of  the
items discussed were seminars focusing on the role of  support
staff  in various practice areas, a paralegal periodical, “boot-
camp…intake to trial”, index of  free resources available and
networking opportunities. Please stop by anytime between
11:30 and 1:30 on February 13. If  you know you’ll be stop-
ping by please let us know in advance by sending your name to
info@lakebar.org. If  your schedule frees up and you can come
at the last minute, please do so.

Working Together to Build
a Strong Legal Community
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The
President’s Page

by
Marjorie Sher

Every other year, the Lake County
Bar Association President has the
honor of  presenting the President’s

Award to members of  the legal commu-
nity. When the President’s Award was cre-
ated in 1996, there was one recipient and
that person was considered to have
reached to exalted status of  life-
time achievement. 

This award has been modified
over the years, and starting in
2007 Bryan Winter saw the wis-
dom in granting three presi-
dent’s awards in different areas.

As you can see, each year, there
has been some modification to
the President’s Award, as each
President has the discretion to
grant the awards that he or she
deems appropriate. What began
as a Lifetime Achievement
Award morphed over the years
into a Professionalism Award, a
Service Award, an Innovator
Award or a Young Lawyer
Award. 

This year, I am privileged to rec-
ognize three highly qualified in-
dividuals with the President’s
Awards, consisting of  the Legal Scholar
Award, the Humanitarian Award and the
Lifetime Achievement Award. 

The first award is the President’s Legal
Scholar Award. While Lake County is
blessed with many fine lawyers, every so
often a particular attorney or judge shines
as one who studies, develops, and applies
the law in an exemplary manner. Judge
Raymond McKoski is such a person, and

it is my honor to recognize him with the
2013 Legal Scholar Award. When I at-
tended Judge McKoski’s retirement coffee,
it was clear that our community respects
this jurist immensely and thinks most
highly of  Judge’s McKoski’s legal acumen
and high ethical barometer. In the past,

Judge McKoski had been active in lectur-
ing area schools about the law and teach-
ing children about legal problems
associated with the use of  drugs and alco-
hol. Since his retirement, he has contin-
ued to teach law at the John Marshall Law
School. No one deserves this award more
than Judge Raymond McKoski. 

Kathleen Ryan is the recipient of  the Hu-
manitarian Award. Kathy Ryan, who

practices in both Cook County and Lake
County, served as Chair of  the LCBA Judi-
cial Retention and Selection Committee
with integrity, fairness, and honesty.
Kathy later served as Vice President of  the
Lake County Bar Foundation. While at the
Bar Foundation, Kathy became aware of

two hearing-impaired chil-
dren who were the beneficiar-
ies of  a free trip to
Washington, D.C. Unfortu-
nately, the free trip did not in-
clude the necessary
interpreter for the children.
When Kathy heard about the
lack of  funding for the inter-
preter, she immediately volun-
teered to send the interpreter
herself, and subsequently
looked for sponsors. However,
if  she was unable to obtain the
necessary sponsorship, she
would have gladly funded the
entire cost for the interpreter.
For Kathy, it wasn’t about the
money, it was about the fact
that two hearing-impaired
children would be unable to
go to Washington, D.C. I ap-
plaud Kathy and her devotion
to making our corner of  the

world a better place. 

Gary Schlesinger is the recipient of  this
year’s Lifetime Achievement Award. I
have had the privilege of  knowing Gary
for twenty years, and during that time I
have grown to admire him as a person
and an attorney. Gary graduated from
Northwestern Law School in 1970, where
he helped establish its legal aid clinic. Gary
is a former president of  the Lake County

And the Award Goes to... 

1996
Murray R. Conzelman

1998
John C. Baumgartner

2000
William G. Rosing

2002
Leo J. Sullivan, III

2004
Hon. Lawrence D. Inglis

2007
Harold H. Winer

Donald J. Morrison
Patricia L. Cornell

2009
Stephen H. Katz

Richard S. Kopsick
Michael J. Ori

2011
Hon. Fred Foreman
Bernard Wysocki
David J. Gordon

Past 
President’s Award Recipients



Bar Association and an active member of
both the Illinois State Bar Association and
the American Academy of  Matrimonial
Lawyers. He is a leader in the legal com-
munity in Lake County and a vigilant and
brilliant advocate of  family law. While
Gary is incredibly opinionated (he might
disagree with me on that), he always
stands up for what he thinks is right. His
partner in law says that Gary “is never

worried about the ramifications to himself
so long as he ensures that justice is served
and that the system works the best it can.” 

The awards will be presented at the Mar-
riott Lincolnshire on the evening of  Feb-
ruary 22, 2013. Please join me as the
LCBA additionally highlights the contri-
butions of  our senior members of  the bar
who have practiced law for fifty years. This
year’s honorees will include: 

Arnold D. Goldstein (‘63)
Jerome Foreman (‘62) 
Richard Kissel (‘62)

R. Gilman Johnson (‘63) 
James Fouts (‘62) 

Carmen Speranza (‘62)

Mark your calendars and join us for an
evening celebrating and honoring the
leaders of  our profession. 
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The Installation of 

Pat r i c i a  S.  F ix, Circuit Judge 

El i za b e th  M.  R och f o rd, Associate Judge

Jo s e ph  V. Sa lv i , Associate Judge

Of the Nineteenth Judicial Circuit

Thursday, January 24, 2013

3:00 P.M.

Courtroom 201 

Lake County Courthouse

18 North County Street

Waukegan, Illinois

Patricia S. Fix

Joseph V. SalviElizabeth M. Rochford
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The
Chief  Judge’s Page

by
Chief Judge 

Fred Foreman

During this past holiday season I
was at home alone on a gray De-
cember afternoon. After a cup of

tea and a long period of  peace and quiet, I
turned on the television to check on the
“Fiscal Cliff ” economic crisis. Instead, I
came upon a show where a group of  chil-
dren were walking around in a circle
while music played. They were playing
“musical chairs.” When the music
stopped playing they all raced to sit down
in a chair. The player who is left without a
chair is eliminated from the game until
only one person and one chair remain.

This age-old child’s game was not unlike
this past year’s dilemma I faced as Chief
Judge. The music seemed to start and stop
each morning. For the first time in years
we’ve had a sufficient number of  judges to
handle our caseload but not enough
courtrooms for a judge to sit down every
morning and start court. Thanks to the
County Board, help is on the way with the
promise of  a new Criminal Courts Tower.
Groundbreaking and construction will
start this summer.

An Administrative Order was entered on
January 4, 2013, which sets into motion
our own rendition of  “Musical Chairs and
Benches.” Effective February 4 and March
4, 2013, you can expect the following
changes which result from forecasting
trends in caseflow in each Division. That
order also includes the reassignment of
several judges.

Members of  the bar who practice in the

Civil/Law Division will see an influx of
judges and resources. Over the past ten
years, the Law and LM case filings average
4,000 per year. However, the litigation has
become more complex and several med-
ical malpractice trials last more than two
weeks with several parties and lawyers en-
gaged. Circuit Judges Mullen, Starck, Ortiz
and Winter will be assisted by Circuit
Judge Schippers and Judge Fusz as back-
ups to alleviate any backlog. Last year 59
cases proceeded to jury trial in addition to
numerous bench trials and contested mo-
tions.

The Chancery division experienced the
largest increase in filings. In 2005, there
were 2,206 filings. In 2010, because of
the burst of  the
real estate bubble
and resulting fore-
closures, 7,073
cases were filed. In
order to address
this potential for a
serious backlog,
Judges Hoffman
and Berrones will
hear cases daily in
courtrooms 302
and 301. A third
call for Mortgage
F o r e c l o s u r e s /
Backup will be
heard by Judge
Marcouiller in the
County Board
Meeting Room on
the 10th floor of

the Administration Tower. Criminal Ar-
raignments will move from 301 to court-
room 150 at the Babcox Facility.
Chancery issues are complicated and the
pleadings are voluminous. We are opti-
mistic that a new trial call schedule will
assist judges and litigants in resolving
cases.

The Small Claims call has experienced
similar growth. In 2005, there were
5,624 filings. In 2009, there were 12,014
filings followed by 11,745 in 2010. Judges
Betar and Simonian will be assigned to
deal with the cases for the most part
brought about by the recession of  2008
and the credit crisis. The volunteers from
the LCBA for the Small Claims Mediations

Musical Chairs and Benches

THANK YOU!

To volunteer, please contact Susan Perlman
at sperlman@pslegal.org or 847-662-6925. 

Burr Anderson

Robert Stavins

Scott Williams

Hans Stucki

Joel Schechter

The following attorneys 
have accepted Pro Bono cases through

Prairie State Legal Services. 
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and the coordination by Delta Hawkins
has greatly assisted Judges Scully and
Betar in resolving many of  the pro se
cases. Thank You.

Although the Family Division’s caseload

has remained static at about 3,500 Fam-
ily and Divorce case filed each year, as with
the Civil Division, the issues have become
more complex and the supplemental pro-
ceedings have increased. A new family
courtroom 102 was opened January 11,
2013; six judges are now assigned to the
Division. Circuit Judge Fix and Judge Mo-
rozin move to the Family Division Febru-
ary 4. Cases will no longer be heard in
Courtroom 150 and hopefully some cases
will be heard in 301 to alleviate the use of
105A. We appreciate the cooperation of
the Family Law Bar with the implementa-
tion of  the new trial call schedule. 

The Probate call will continue to be heard
in Park City. A substantial reduction in the
number of  traffic cases filed in the Branch
Courts has freed up court time to hear
cases in Park City. Judge Waites will pre-
side over the Arbitration/Probate matters
assisted by Judge Rochford, who will be
hearing traffic cases as well.

Criminal Division filings have been trend-
ing down over the past ten years. Al-
though the number of  felonies and

misdemeanors has decreased from almost
14,000 in 2007 to 10,000 in 2012, evi-
dentiary hearings, motions, and trials deal
with increasingly complex issues. Judges
from the Criminal Division tried 101 jury
trials in 2012 in addition to hundreds of
bench trials. Judge Brodsky moves to the
Criminal Division February 4, 2013.

While your Congress and President were
engaged in debate over the “Fiscal Cliff ”
during the holidays, those of  us who go to
court every day in Lake County faced the
reality of  a recession and recovering econ-
omy. Although crime rates remain stable,
criminal and traffic filings are down often
because there are fewer arrests due to cut-
backs in the budgets for law enforcement.
Cases are diverted from the courts to local
administrative hearings. Collection ac-
tions in Small Claims Court and Mortgage
Foreclosure filings have slowed and
shorter trial dates are now possible. We
are very fortunate to have sufficient re-
sources to insure that the quality of  jus-
tice and the benefit of  competent legal
representation is not diminished.
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The decedent must have known
what they were doing in order to
make a Will or settle a Trust. Either

settlement is an intentional, knowing act
of  testamentary disposition which re-
quires a certain level of  mental acuity

known as tes-
tamentary ca-
p a c i t y .
“Tes tamen-
tary capacity
has frequently
been defined
as meaning
that the testa-
tor must be
able to under-
stand the
business in
which he is
engaged when
making his
will and to ap-

preciate the effect of  the disposition made
by him of  his property and that if, when
making his will, he knows the natural ob-
jects of  his bounty, the property he owns
and the disposition he wishes to make of
it, he is possessed of  testamentary capac-
ity.” De Marco v. McGill, 402 Ill. 46, 58-59,
83 N.E.2d 313 (1949).

Testamentary capacity has always been
required. As Sir William Blackstone ob-
served in 1766: “Madmen, or otherwise
non compotes, idiots or natural fools, per-
sons grown childish by reason of  old age
or distemper, such as have their senses be-
sotted with drunkenness, —- all these are
incapable, by reason of  mental disability,
to make any will so long as such disability
lasts.” 2 William Blackstone, Commen-
taries on the Laws of  England497 (Italics in
original).

The Illinois Pattern Jury Instructions set
forth the well-defined 3-Prong Test for de-
termining testamentary capacity:

A person has sufficient mental capacity to
make a will if, at the time he executes the
document, he has:

• The ability to know the nature and ex-
tent of  his property;

• The ability to know the natural objects
of  his bounty; and 

• The ability to make a disposition of  his
property in accordance with some plan
formed in his mind.

It is not necessary that the person actually
know these things. It is necessary only
that he have the mental ability to know
them. Illinois Pattern Jury Instructions
Civil § 200.05 (2012); see Beyers v.
Billingsley, 54 Ill.App.3d 427, 437, 369
N.E.2d 1320, 1328 (3rd Dist.1977).

Timing is important. The decedent must
have had the “ability” to meet the 3-Prong
Test at the time the document was signed.
The lack of  capacity must relate to the
time the will was executed. Shevlin v. Jack-
son, 5 Ill. 2d 43, 47-48, 124 N.E.2d 895,
897 (1955). Evidence of  incapacity is not
always that precise, nor is it required to re-
late precisely to the moment of  execution.
“It is well established that proof  of  the
mental condition of  the testat[rix] a rea-
sonable time either before or after the ex-
ecution of  the will is competent ... to show
mental condition at the time of  making
the will.” Trojcak v. Hafliger, 7 Ill.App.3d
495, 288 N.E.2d 82, 85 (5th Dist. 1972)
(citing Mitchell v. Van Scoyk, 1 Ill.2d 160,
176, 115 N.E.2d 226 (1953)).

Nature and Extent of  Property
The requirement of  knowing the nature
and extent of  assets does not mean that
the decedent had to know exactly how
much money he had, or how it was in-
vested. However, the lack of  ability to
know the nature and extent of  assets can
be shown by careless handling of  money.
Beyers, 54 Ill.App.3d at 437. The decedent
must have had the ability to know, not the
actual knowledge, how much property
they own and the manner in which they
hold title.

Natural Objects of  Bounty
The concept of  expectancy is enshrined in
the second prong of  testamentary capac-
ity: the decedent must have had the ability
to know and remember the natural ob-
jects of  his bounty. The group character-
ized as the “natural objects” of  one’s

“bounty” is broader than one’s immediate
family. “[T]he natural objects of  a testa-
tor’s bounty are those who have some nat-
ural claim upon his benevolence, affection
or consideration” (Judy v. Judy, 261 Ill.
470, 475, 104 N.E. 256 (1914)) and “the
natural objects of  the bounty of  a person
making a will are not necessarily confined
to her legal heirs but may be those, who
by reason of  kinship may reasonably be
supposed to have some claim on her.”
Hockersmith v. Cox, 407 Ill. 321, 331-332,
95 N.E.2d 464, 470 (1950). Certainly,
anyone who maintains a long-time, close,
personal relationship with the decedent
may be considered a natural object of  her
bounty.

Knowing the natural objects of  one’s
bounty includes the ability to remember
who they are. In re Kietrys’ Estate, 104 Ill.
App. 3d 269, 273, 432 N.E.2d 930 (1st
Dist. 1982). The question is not whether
a testator actually remembers their
names, or even knows who they are, but
whether he has, when he makes his will,
the capacity to do so. There is a marked
difference between the capacity to com-
prehend and actual comprehension. It is
not the fact of  recollection but the ability
to recollect which is the test of  mental ca-
pacity. Down v. Comstock, 318 Ill. 445,
453, 149 N.E. 507, 511 (1925); Dowdey
v. Palmer, 287 Ill. 42, 122 N. E. 102
(1919).

Inequality of  benefits alone is not suffi-
cient to show an inability to know the nat-
ural objects of  bounty. “The law is too well
settled, to require the citation of  author-
ity, that the owner of  property may dis-
pose of  it by will in any manner he sees fit,
to the exclusion of  some or all of  his chil-
dren, and the justice or propriety of  the
disposition made of  the property is not a
question for courts and juries to pass
upon; but, as we have said, it is only when
other facts and circumstances are proven,
tending to show lack of  mental capacity
or undue influence, that inequality in the
provisions of  the will becomes a circum-
stance to be considered.” Turnbull v. But-
terfield, 304 Ill. 454, 460-461, 136 N.E.
663, 666 (1922) (quoting Donnan v. Don-

Testamentary Capacity

By

Fredric
Bryan Lesser
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nan, 236 Ill. 341, 34, 86 N.E.2d 279
(1908); Catt v. Robins, 305 Ill. 76, 83-85,
137 N.E. 101, 104-05 (1922); Huffman v.
Graves, 245 Ill. 440, 446, 92 N.E. 289,
291 (1910); Dowie v. Sutton, 227 Ill. 183,
201, 202, 203, 81 N.E. 395, 402, 403
(1907).

Some Plan Formed in His Mind
The third prong of  the test is that the tes-
tator must have been able to comprehend
the disposition he sought to make of  his
property. Down v. Comstock, 318 Ill. 445,
453, 149 N.E. 507, 511 (1925); Chaney
v. Baker, 304 Ill. 362, 136 N. E. 804
(1922); Gregory v. Richey, 307 Ill. 219,
138 N. E. 669 (1923). The decedent must
be able to make disposition of  his assets
understandingly, according to some pur-
pose or plan formed in his mind.

Beyond the 3-Prong Test
I doubt if  the general public realizes or
would approve of  allowing billions of  dol-
lars in testamentary dispositions to be
made by people unable to write a check to
pay their water bill. That, however, is the
current state of  the law.

Ironically, one can be in need of  a plenary
guardian and still retain the legal capac-
ity to dispose of  his testamentary estate.
Adjudication of  disability for the purpose
of  appointing a guardian does not, in and
of  itself, remove the ward’s testamentary
capacity. An individual is deemed to be
disabled under the Probate Act if  he is
“not fully able to manage his person or es-
tate.” 755 ILCS 5/11a-2. That description
clearly falls short of  the test for a lack of
testamentary capacity discussed above. In
fact, it seems that the test for disability is
so broad that we might all have days when

we could fall within that description. 

Illinois courts have recognized the differ-
ence in the two standards. “Although the
appointment of  a conservator is not con-
clusive on the question of  whether a per-
son possesses sufficient mental capacity to
execute a will, it may be considered as ev-
idence on that issue.” Matter of  Basich’s
Estate, 79 Ill.App.3d 997, 1001, 398
N.E.2d 1186 (1st Dist. 1979); In re Estate
of  Letsche, 73 Ill.App.3d 643, 647, 392
N.E.2d 612 (1st Dist. 1979); Pendarvis v.
Gibb, 328 Ill. 282, 292, 159 N.E. 353,
357 (1927).

Where a man has sufficient mental ca-
pacity to transact ordinary business and
act rationally in the ordinary affairs of  life,
he has sufficient mental capacity to dis-
pose of  his property by will. Shevlin v. Jack-
son, 5 Ill.2d 43, 47-48, 124 N.E.2d 895,
897 (1955). However, a person may be
able to create a will or settle a trust despite
an inability to transact ordinary business.
In re Estate of  Jones, 159 Ill.App.3d 377,
512 N.E.2d 1050, 1053 (4th Dist. 1987);
DeMarco v. McGill, 402 Ill. 46, 59, 83
N.E.2d 313, 320 (1948). 

The standard used to determine contrac-
tual capacity is more protective than that
used for testamentary capacity because
the law presumes a greater risk to the
decedent in matters of  contract. Whether
this presumption is well grounded in the
realities of  probate litigation is another
matter. 

“[A] less degree of  mental capacity is re-
quired for the execution of  a will than for
the execution of  contracts and the trans-
action of  ordinary business; that one may

be capable of  making a will, and yet be in-
capable of  disposing of  his property by
contract or of  managing his estate; that
mental strength to compete with an an-
tagonist and understandingly to protect
his own interests is essential to the trans-
action of  ordinary business, while it is suf-
ficient for the making of  a will that the
testator understands the business in
which he is engaged, his property, the nat-
ural objects of  his bounty, and the dispo-
sition he desires to make of  his property.”
Down v. Comstock, 318 Ill. 445, 454, 149
N.E. 507, 511 (1925). A higher degree of
mental capacity is required to make a
valid deed than to execute a will. Akerman
v. Trosper, 95 Ill.App.3d 1051, 420 N.E.2d
1148 (3rd Dist. 1981); Moneta v. Hoinacki,
394 Ill. 47, 67 N.E.2d 204 (1946). 

Even though the 3-Prong Test is unques-
tionably the law, and often cited, there are
other, additional ways of  analyzing testa-
mentary capacity which are also sanc-
tioned by the courts. The Test is a tool to
measure an amorphous, un-seeable fact.
The Test is not, however, the only yard-
stick available.

Irrational behavior can be used to show a
lack of  capacity. The evidence must show
that the decedent was not merely eccen-
tric or peculiar. “While many persons tes-
tified to the mental soundness of  decedent
over the general period of  time, the irra-
tional behavior testified to in regard to uri-
nating over the infant great
grandchildren is conduct so outrageous
that a jury could find it beyond eccentric-
ity. In addition to urinating on dishes and
in the kitchen sink, there was the obses-
sive dislike for the daughter founded on a
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questionable belief  and the reality of
Rumley’s admission that decedent owed
the plaintiff  something from Ellen Beyers’
estate. There was sufficient evidence to
uphold a jury determination that his be-
havior was not mere eccentricity or long-
established peculiarity.” Beyers v.
Billingsley, 54 Ill.App.3d 427, 438, 369
N.E.2d 1320 (3rd Dist. 1977); Quellmalz
v. First National Bank of  Belleville, 16 Ill.2d
546, 158 N.E.2d 591 (1959); Malone v.
Malone, 26 Ill.App.2d 291, 167 N.E.2d
703 (1960).

Sickness, advanced age or infirmity alone
are not proof  of  a lack of  testamentary ca-
pacity. However, these factors are relevant
and may be considered. Brace v. Black, 125
Ill. 33, 38-39, 17 N.E. 66, 67 (1888)
(delusion); Schneider v. Manning, 121 Ill.
376, 386, 12 N.E. 267, 270 (1887) (ec-
centricities or peculiarities); American
Bible Society v. Price, 115 Ill. 623, 634, 5
N.E. 126, 128 (1886) (radical or extreme
notions or beliefs); Gilbert v. Oneale, 371 Ill.
427, 433-34, 21 N.E.2d 283, 285 (1939)
(intoxicating liquor); Johnson v. First Union
Trust & Savings Bank, 273 Ill.App. 472,

506 (1st Dist. 1934) (drugs); Buerger v.
Buerger, 317 Ill. 401, 415-416, 148 N.E.
274, 280 (1925) (age, sickness, debility of
body).

Insane Delusion
There is a recognized class of  cases called
“insane delusion,” which involve a lack of
testamentary capacity but to which the 3-
Prong Test does not apply. A person suf-
fering from an insane delusion may be
able to recognize her relatives, know the
nature and extent of  their assets and form
any manner of  plans, but is so over-
whelmed with a delusion that the delu-
sion overrides her normal, rational
thinking.

“An insane delusion . . . [is] present where
a decedent, without evidence of  any kind,
imagines or conceives something to exist
which does not exist in fact, and which no
rational person would, in the absence of
evidence, believe to exist.” In re Bonjean’s
Estate, 90 Ill.App.3d 582, 413 N.E.2d 205
(3rd Dist.1980) (quoting Horner Probate
Practice and Estates, 4th Ed., Vol. 3, Sec.
1384); Jackman v. North, 398 Ill. 90, 75

N.E.2d 324 (1947). “If, without evidence
of  any kind, a testator imagines or con-
ceives something to exist which does not
exist in fact, and which no rational person
would, in the absence of  evidence, believe
to exist,” he is afflicted with an insane
delusion. Middleditch v. Williams, 45 N. J.
Eq. 726, 17 A. 826 (1889). “A person
who believes supposed facts which have
no existence except in his perverted imag-
ination and which are against all evidence
and probability, and conducts himself,
however logically, upon the assumption of
their existence, is under an insane delu-
sion.” Snell v. Weldon, 243 Ill. 496, 519,
90 N.E. 1061 (1910); Estate of  Stuhlfauth,
88 Ill.App.3d 974, 410 N.E.2d 1063 (No.
79-915, filed Sept. 17, 1980); In re Estate
of  Sutera, 199 Ill.App.3d 531, 540, 557
N.E.2d 371 (1990).

Fredric Bryan Lesser, Lesser, Lutrey & McG-
lynn, LLP, 191 E. Deerpath, Suite 300, Lake
Forest, IL 60045, Lesser@LLMLegal.com
(847) 295-8800.



Registration

Name: ______________________________________________ Name: ______________________________________________

oNY Strip o Chicken Florentine o Glazed Salmon oNY Strip o Chicken Florentine o Glazed Salmon

Firm: ______________________________________________________________________________________________________

Address: ____________________________________________ City, State & Zip: ______________________________________

Phone: _____________________________________________ Fax: ________________________________________________

E-mail: ____________________________________________________________________________________________________

Payment method: o Check Enclosed o Credit Card on File o Visa oMastercard o Discover oAmerican Express 

Card #: _________________________________________ Expiration Date: ____/____/____ CCV: ______________ 

Signature: _________________________________________________________________________________________________

Special Dietary Requirements: ______________________________________________________________________________

Return Registration Form February 15, 2013 to:
Lake County Bar Association • 300 Grand Avenue, Ste A • Waukegan, IL 60085 • TEL (847) 244-3143 • FAX (847) 244-8259

Cancellations kindly accepted prior to Friday, February 15, 2013

$80 per person x ____________ = $______________
# attending

The Lake County Bar Association
cordially invites you to

The President’s Award Dinner

February 22, 2013
6:00 p.m. hors d’oeuvres and cash bar • 7:00 p.m. Dinner and Presentations

The Marriott Lincolnshire Resort
10 Marriott Drive • Lincolnshire, IL

Gary L. Schlesinger
Lifetime Achievement Award

Hon. Raymond J. McKoski (Retired)
Legal Scholar Award

Kathleen Hennessy Ryan
Humanitarian Award

Arnold D. Goldstein (‘63)
Jerome Foreman (‘62)
Richard Kissel (‘62)

R. Gilman Johnson (‘63)
James Fouts (‘62)

Carmen Speranza (‘62)

Honoring LCBA Members 50 Year Honoress



February 2013 The Docket 11

This is the first of  a two part series on
mental fitness or competence to
stand trial in criminal courts. These

articles summarize several presentations
I have done for our Bar Association, for
the Illinois Public Defender Association
and several other organizations; they

came about as
it became ap-
parent to me
that some-
times, attor-
neys and
judges treat
fitness to
stand trial as a
d i a g n o s i s
rather than as
the legal con-
clusion that it
truly is. When
we (lawyers
and judges)

cede our expertise in legal matters to the
“experts” in psychology and psychiatry
we increase the likelihood that an incor-
rect result will follow. These articles and
the presentations on which they are based
are designed first to educate the legal pro-
fessionals as to the psychiatric issues
which underpin a finding of  unfitness and
then to guide them through the often con-
fusing labyrinth of  proceedings necessary
when a defendant’s mental impairment
affects his competence to stand trial.

It is well-settled Illinois law that the trial
of  a defendant who is mentally unfit to
stand trial violates due process. People v.
Murphy, 72 Ill.2d 412 (1978). It is some-
times difficult to remember precisely why,
especially in a busy misdemeanor or traf-
fic practice, but we must not lose sight of
the necessity of  ensuring that every de-
fendant has a fundamental understand-
ing of  the process he’s being involved in.
Unfortunately, in some cases, that’s going
to mean refusing to put through a “con-
viction and costs” or “sup. and release in-
stanter” plea. Even though that may

result in a defendant being hospitalized
when he might have gone home instead,
it is unfair and constitutionally prohibited
to proceed where the defendant is men-
tally unable to understand.

So, the fitness issues we raise can have sig-
nificant impacts even where Court, prose-
cution and defense want only a quick
resolution of  the defendant’s case. It is
therefore crucial that we practitioners
have a basic understanding of  the issues
of  mental fitness to stand trial. Under Illi-
nois law, a defendant is unfit if  because of
his mental…condition he is unable to un-
derstand the nature and purpose of  the
proceedings OR is unable to assist in his
own defense. 725 ILCS 5/104. This codi-
fies the cornerstone (and extremely con-
cise) holding of  the U.S. Supreme Court in
Dusky v. U.S., 362 U.S. 402 (1960) which
is probably tacked or taped to the cubical
wall of  every mental health professional
doing fitness evaluations. Where the de-
fendant doesn’t understand or can’t as-
sist, he is only unfit if  this is caused by a
“mental condition.” A defendant’s choice
to refuse to cooperate with his lawyer or
rejection of  the “deal of  the century” may
be evidence of  extremely poor judgment,
but it only implicates fitness if  it is based
on some mental disability. It is therefore
important for lawyers and judges to have
a fundamental understanding of  some of
those mental conditions.

Mental health practitioners are often
trained to diagnose common mental con-
ditions through examples found in Holly-
wood films. These examples are usually
exaggerated and very clearly cut so as to
ensure that they are perceived by the
movie viewer. An analysis of  some of
these examples (taken from actual train-
ing materials) will help us “lawyer-types”
better understand what our fitness “ex-
perts” are talking about in their evalua-
tions.

We start with the DSM-IV-TR. The Diag-
nostic and Statistical Manual of  Mental
Disorders, Fourth Edition, Text Revision

(the long delayed Fifth Edition is still ru-
mored to be released in May, 2013) is the
core of  psychiatric diagnosis. It breaks
each diagnosis into a five-part (each part
being called an “Axis”) analysis of  the pa-
tients overall functioning. We are going to
focus on Axis I: Clinical Disorders and on
Axis II: Personality Disorders. The num-
ber following each disorder is the “diag-
nostic code” contained in DSM-IV-TR.

Axis II: Personality Disorders
Obsessive Compulsive Personality Disorder
(301.4)
THE MOVIE: In the 1997 film As Good As
It Gets, Jack Nicholson plays an author
who lives a lonely life of  compulsions and
rigid personal rules. He improbably comes
out of  his shell when he woos (yep, I used
the word “woos” in The Docket) Helen
Hunt’s character (a gritty waitress with a
sick kid). Improbability aside, Jack is pre-
sented as rigid, stubborn and demanding.
He is oblivious to the needs or emotions of
others, viewing every interaction as an
“all-or-nothing” proposition. His immer-
sion in minutiae frequently makes simple
task completion nearly impossible. He has
some understanding of  his problems, but
any attempt to forgo ritual or break pat-
tern increases the anxiety he is desperate
to avoid. This is because the patterns, rit-
uals and repetitions are all part of  an at-
tempt to insulate himself  from the
perceived dangers of  the world around
him.

YOUR CLIENT: He may very well be fit, de-
spite his mental disorder, but he will cer-
tainly be very difficult to deal with. He
may see his offense as a necessary compo-
nent of  his compulsive behaviors, might
be unable to comprehend the harm his act
caused, and could focus intently on single
words in the charging instrument, ignor-
ing the global view of  his case. His inter-
actions with his lawyer will be
demanding, emotional and urgent. In As
Good As It Gets, Jack’s therapist acknowl-
edges the effort he made in coming to the
office, but refuses to allow Jack to burst in

They’re All Crazy in Hollywood
Assessing Fitness to Stand Trial Using Diagnostic Examples 

from Hollywood Films

By

Keith
Grant
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without an appointment. The therapist re-
mains calm and encouraging, but firm in
his limitations. In defending someone
with OCPD, you will likewise need to re-
main calm, focused and goal oriented
while requiring your client to actively par-
ticipate in the defense of  his case. You will
understand that you will not be able to
command him to cease his obsessive be-
haviors and you should expect that some
of  his rituals will become part of  your re-
lationship with him. 

Narcissistic Personality Disorder (301.81)
THE MOVIE: Loosely based on true events,
The Social Network (2010), portrays Face-
book guru Mark Zuckerberg as a self-im-
portant, arrogant jerk who envies the
success of  those around him while also be-
lieving himself  to be better than them. He
uses his peers while demanding their ad-
miration and expecting they recognize his
accomplishments, he has little insight into
their feelings and becomes frustrated
when his rough treatment of  them elicits
an emotional response. While this is a
classic portrayal of  this disorder, some as-
pects of  his behavior could describe most
of  us.

YOUR CLIENT: Depending on the level of
his inflexibility, he is likely to be fit and
probably your most difficult client. As an
interesting aside, the DSM-V was delayed
in part while the authors debated whether
this disorder should be eliminated. The ar-
gument was that in the age of  Facebook,
blogs and Twitter, when television is
mostly “reality” programing and every-
one’s “fifteen minutes” seems to last for-
ever, we are all “narcissistic” and this
behavior is no longer a disorder….maybe
in the text revision of  DSM-V.

Anyway, your client is a demanding, ar-
rogant and offensive #$@%, who per-
ceives his own judgment to be superior to
yours. He may envy your legal acumen,
but rather than engender respect, it will
likely challenge him. You will have to re-
main focused, discuss his case and its is-
sues and require him to state clearly his
issues and the conclusions you both
reach. Should you have a sentencing
hearing, I wish you luck during his elocu-
tion...

Paranoid Personality Disorder (301.0)
THE MOVIE: The Cain Mutiny, (1954) let
Humphrey Bogart roll his ball bearings
and rail against the strawberry thieves in

a very accurate portrayal of  paranoia.
Captain Queeg presented a pervasive dis-
trust and suspicion for others, interpret-
ing their motives as malevolent. He was
incorrectly suspicious that others were
harming or deceiving him and preoccu-
pied with doubts about his crew’s loyalty
and trustworthiness. He read hidden neg-
ative meaning in benign remarks or
events and was unforgiving of  perceived
slights or insults. He was quick to attack
those around him rather than allowing
them to attack him first.

YOUR CLIENT: Particularly if  his para-
noia is accompanied by any delusional be-
liefs regarding the criminal process, he is
very likely unfit. This defendant cannot
trust you and sees every part of  his crimi-
nal case as further evidence that he is
being wrongfully attacked. He will consis-
tently misinterpret your statements to him
and your actions in court, will keep im-
portant secrets from you and constantly
seek reasons to terminate your relation-
ship with him. Your main hope of  fitness is
an attempt to keep a calm and laser focus
on his case. Avoid extraneous topics,
analogies, jokes or illustrative tales, as
most everything you may say is likely to
be misinterpreted. Keep any promises you
make (and make only promises you can
objectively keep) and answer relevant
questions clearly and honestly. 

Delusional Disorder (297.1)
THE MOVIE: Brad Pitt’s manic depiction
of  mental patient Jeffrey Goines in The
Twelve Monkeys, (1995) was an amusing
stew of  delusional behaviors and illustra-
tive monologues. His pressured (rapid)
speech, hyperkinesia (pointless motion)
and flights of  fancy are all common in
many delusional persons, but are just as
often completely absent as the delusional
client calmly and quietly clings to his be-
lief structure. Like other disorder sufferers,
Goines is capable of  functioning without
marked impairment outside the realm of
his delusion. His delusional belief  lasts
more than one month, is not caused by
schizophrenia or medication and results
in periods of  brief  mood alteration relative
to his expression of  his delusional beliefs.
Goines suffers both non-bizarre delusions
(beliefs which could be true) and bizarre
delusions (impossible beliefs) which are
persecutory and grandiose.

YOUR CLIENT: If  the delusion touches
upon the legal system or your client’s

charges, he is unfit. It is a common feature
of  persecutory delusions that the patient
derives satisfaction out of  seeking redress
in courts or through administrative
process. Where grandiosity is involved,
the client grossly overestimates his impor-
tance and perceives his struggle with the
system as globally transformative. Your
client will have little or no insight into his
delusion and will rapidly integrate nega-
tive information into the delusional struc-
ture. In conversation not involving his
delusional beliefs, he will present as es-
sentially “normal.” If  your client is truly
delusional, you are not going to be able to
change his mind, all you will be able to do
is explore the “margins” of  his delusion to
see if  it does affect his participation in his
criminal case, if  it does, he is likely unfit. I
would note that, just because your client
makes a choice you deem correct (to ac-
cept the plea, or to allow you to file a mo-
tion to suppress) does not mean he is fit.
Even if  he is able to accurately describe the
conditions of  his plea (remember, delusion
sufferers often exhibit no deficits outside
the orbit of  their delusion) he may still be-
lieve that pleading (for example accepting
a prison sentence) will not affect him be-
cause (according to his delusion) the
Norse God Thor will free him. The in-
volvement of  the delusion in the criminal
process can be complex and it is the job of
the attorney to attempt to chart that net.

Antisocial Personality Disorder (301.7)
THE MOVIE: Anton Chigurh is a killer. He
murders because it is his job and for no
reason at all. Javier Bardem captures the
remorseless impulsivity of  a psychopath
in No Country For Old Men, (2007) quite
well. He demonstrates a pervasive pattern
of  disregard for and violation of  the rights
of  others (and we can presume this has
been so since the age of  15). He fails to live
a law-abiding life, is deceitful, impulsive,
aggressive, reckless, irresponsible and re-
morseless (we only needed three of  those
seven behaviors). While it is suggested
that he behaves according to some inter-
nal code, this is actually a mechanism of
deceit. He actually finds amusement in the
harm and discomfort he causes and is sen-
sitive to and oppositional of  any author-
ity.

A DISTINCTION: A movement is afoot to
distinguish “antisocial” behavior from
“psychopathic” behavior. This distinction
is championed by Dr. Robert Hare, whose
Psychopathy Check List, Revised attempts
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to demonstrate that only the true psy-
chopath is bereft of  conscience and empa-
thy, while the anti-social merely doesn’t
play by the rules. In Hollywood terms, the
Pirates of  the Caribbean series most clearly
illustrates Hare’s distinction. Johnny
Depp’s Captain Jack Sparrow is an impul-
sive, deceitful, reckless and irresponsible
rogue, but he frequently works with oth-
ers to obtain a common good. He fits
Hare’s description of  an Antisocial Per-
sonality. On the other hand, Geoffrey Rush
gives us a Captain Barbossa who is also
impulsive, deceitful, reckless and irre-
sponsible, but who also kills at will and
who says “I feel nothing.” Barbossa is the
personification of  Hare’s psychopathic
personality.

YOUR CLIENT: This is a static (unchang-
ing) diagnosis, and so it should be ap-
proached with caution. If  you are a
defense attorney, determine before the
evaluation whether your evaluator sub-
scribes to Dr. Hare’s views. Your client, by
the way is nearly impossible to work with.
The very concept of  a criminal justice sys-
tem is foreign to him and his interpersonal
relationships are marked by deceit, dis-
trust and inappropriate emotion (or lack
thereof). He will be resistant to your au-
thority and sensitive to any perceived
challenge you may pose to him. Particu-
larly where the defendant is deeply oppo-
sitional and confrontational, fitness will
be a difficult goal to achieve without treat-
ment.

Posttraumatic Stress Disorder (309.81)
THE MOVIE: Robert DeNiro has been in
one of  the strongest films to depict PTSD,
portraying Travis Bickle in Taxi Driver
(1976). Despite the growing number of
American service members struggling
with this disorder, Hollywood has yet to
offer a compelling portrayal based on
events beyond Viet Nam (In the Valley of
Elah is one of  the few to make a meaning-
ful attempt). While DeNiro’s Travis Bickle
is a decorated Viet Nam veteran, he is por-
trayed slipping into a deadly fantasy world
of  revenge and violence. Travis has been
exposed to a traumatic event (survived or
witnessed) which caused him intense fear,
helplessness or horror. He persistently re-
experiences that event through recurrent
and intrusive recollections, dreams and
feelings (flashbacks) which lead to intense
psychological distress and which make
him “reactive” to every-day situations
that trigger his feelings. He generally seeks

to avoid thinking about the events, people
or places that trigger reactions. He is de-
tached and estranged from those around
him, is generally emotionless and sees lit-
tle hope or future for himself. Additionally,
he is increasingly hypervigilant, angry,
easily startled and sleep-deprived.

YOUR CLIENT: First, your client need not
be a war veteran to suffer PTSD. In Reign
Over Me (2007), Adam Sandler portrays a
New York dentist whose family perished
on 9/11. While he is clinically depressed,
he also suffers PTSD from this traumatic
event. Many crime victims or accident
survivors struggle with PTSD as well. Your
client will be distrustful and unwilling to
connect with you. Isolation and avoidance
have become primary tools in the client’s
effort to block the negative feelings, and
your client is now nearly unable to expe-
rience feelings normally. If  this client is to
be fit, you will need to invest significant
time and effort in creating an environ-
ment of  trust and support, it will probably
be best if  this client is involved in some
kind of  after-care program (seek out the
V.A. or a local mental health facility). If
your client has (not uncommon) co-mor-
bidity such as depression, it becomes more
likely that he cannot be restored to fitness
without clinical intervention.

Mental Retardation (317 thru 319)
THE MOVIE: Many films portray retarded
characters, usually as child-like and often
with some special savant-like abilities.
This is often not realistic, in fact, the more
mild the retardation the less likely the pa-
tient will present any immediately recog-
nizable symptoms or behaviors. In I Am
Sam (2001), Shawn Penn plays a typically
child-like patient. In one scene, he is de-
picted as being arrested for soliciting a
prostitute and it becomes clear that his
level of  understanding precludes both the
offense and any understanding of  his
criminal culpability. In Forrest Gump
(1994) retardation is again shown to give
the patient unusual insight into nearly
everything. One scene in which Tom
Hanks’ character is confronted by an
Army Drill Sergeant is actually fairly ac-
curate. The Sergeant asks Gump, “What’s
your purpose in this Army?” The immedi-
ate response, “To do whatever you say
Drill Sergeant!” causes Gump to be seen as
a “goddamn genius,” but is insightful in
its depiction of  the efforts a person with
retardation will undertake to mask their
condition, usually by remaining quiet and

agreeing when called upon for comment. 

Retardation is a numbers game. When I.Q.
is assessed, 70 to 50 is “mild retardation”;
50 to 40 is “moderate”; 40 to 20 is “se-
vere” and below 25 is “profound.” The dif-
ficulty in actually obtaining a diagnosis is
the requirement that the patient demon-
strate impairment in adaptive function in
at least 2 of  the following areas – commu-
nication, self-care, home living, interper-
sonal skills, use of  community resources,
self-direction, school, work, leisure,
health, or safety. This must be noted before
age 18. Since your client is probably an
adult and may be in the mild to moderate
range, he probably has adapted coping
skills that permit him to interact success-
fully with his world. Also, because he is an
adult, it may be difficult to locate and ob-
tain school records documenting his re-
medial tracking. I have had more than one
psychologist inform me that, while my
client is clearly mentally retarded, he can-
not formally diagnose since the client is
successfully living in an assisted facility,
keeps a part-time menial job, has learned
to use the bus and doesn’t smell bad. Be-
cause many families will consciously or
unconsciously mask the patient’s condi-
tion, it is often difficult to obtain records
and family history documenting a history
of  impairment. 

YOUR CLIENT: The higher the I.Q. score,
the less likely you are to note any external
indicators of  his disorder. In fact, your
client may have become adept at masking
his deficits through agreement and si-
lence. He may seem like your easiest client
of  the day! This does not mean your client
is not in need of  some very specialized at-
tention. His disorder impairs his under-
standing and comprehension. He may
also be emotionally unable to cope with
the complexities of  the adult criminal jus-
tice system. This does not, however, mean
he’s unfit. It just means that, without con-
descension, you are going to spend a lot of
time explaining things in simple and con-
crete terms. You are going to require your
client to say what he understands rather
than just asking “do you understand?” or
even “any questions?” He’s probably fit,
but he’s far from your easiest client of  the
day.

Axis I: Clinical Disorders
Major Depressive Disorder (296.2_ thru
.3_)
THE MOVIE: We’ve already met Reign Over
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Me’s depressed dentist. Adam Sandler has
responded to the loss of  his wife, children
and dog by demonstrating a depressed
mood most of  the day, nearly every day.
He has little interest in pleasurable (or
any) activities. He can’t sleep, is restless
but fatigued and is plagued by survivor’s
guilt; he is so indecisive that he remodels
his kitchen nearly every month. We don’t
know whether he has lost or gained more
than 5% of  his bodyweight, and his suici-
dal ideation is only hinted at, but he only
needed 5 of  these 9 symptoms in any 2
week period. The symptoms do impair his
function (he’s quit work and nearly every-
thing else) and cannot be called “bereave-
ment” (since it exceeds the DSM-IV-TR
limit of  not more than 2 months).

YOUR CLIENT: He is detached, quiet, in-
decisive and unconcerned. He may miss
appointments and be “noncompliant”
with pretrial conditions due to his lack of
motivation. He will likely cede control to
you and accept your judgment or counsel
without reservation. If  he is indeed in a
major depressive episode, he is likely unfit
simply because he is incapable of  being
concerned about his case without psychi-
atric intervention. He will present as more
frustrating than difficult, but it is his lack
of  involvement (which is not a choice)
that will render him unfit.

Schizophrenia (295.__)
THE MOVIE: Perhaps the best depiction of
a patient suffering from schizophrenic
hallucinations and delusions is also one of
the worst and most confused movies of  all
time as well. In Donnie Darko (2001) Jake
Gyllenhaal is plagued by a giant malevo-
lent time-traveling man-rabbit who wants
him to burn things and hurt people. While
the film is incomprehensible, Donnie
clearly suffers from bizarre delusions (suf-
ficient for diagnosis, while non-bizarre
delusions require the remaining diagnos-
tic points) in the form of  the aforemen-
tioned man-rabbit. His speech becomes
increasingly disorganized through the
movie (incoherent or frequently derailed),
his behavior approaches a catatonic state
and his affect is flat (all we needed was 2
of  the 5). Symptoms persist over a 6
month period and we can rule out other
medication or drugs. Schizophrenia does
not lend itself  to “pull yourself  together”
type intervention. This is well depicted in
The Fisher King (1991) where Robin
Williams battles flaming knights in his
mind while living on the streets of  New

York. When an old acquaintance (Jeff
Bridges) tries to forcibly demand that
Robin recall who he once was, the result
is a full psychotic break.

YOUR CLIENT: An untreated schizo-
phrenic in the midst of  an episode is very
likely unfit and you cannot change that
yourself. He is responding to internal stim-
uli that distort his very understanding of
what is real. He may be disoriented and
will not be able to accurately assess the
motivations or actions of  those around
him. You will need to ensure that his
symptoms are not alcohol-induced psy-
chosis [see the much friendlier giant
bunny and drinking buddy of  Jimmy
Stewart in Harvey (1950)] or baseball re-
lated [see Field of  Dreams (1989) and the
talking cornfield.] There are a number of
(mostly) pharmaceutical company-spon-
sored videos (many on YouTube) available
which attempt to illustrate the paranoia
and confusion that can confront a schizo-
phrenic and these can be very insightful
and help the legal practitioner see that
someone whose reality is that far unteth-
ered cannot be expected to participate in
a criminal case.

GOD: There are several Hollywood depic-
tions of  the life of  Joan of  Arc. Perhaps the
1928 silent version best captured
(through nothing more than facial ex-
pressions) the rapturous torture of  a per-
son confronted by the voice of  God. The
Oh, God! series from the 1970’s forced
John Denver to deal with a crusty George
Burns God, while Jim Carrey actually be-
comes God in Bruce Almighty (2003).
These characters all struggle when con-
fronted with the voice (and occasionally
the cigar) of  God. There is a reluctance in
the legal community to find that a person
who is hyper-religious is unfit. But it is a
matter of  degree and any person whose
delusional beliefs render them unable to
assist their attorney in their defense can
be unfit. A delusion is defined, in part, as
a firmly held belief  which is abnormal for
persons of  similar cultural or religious
background. Thus, while many people are
devoutly religious or deeply spiritual,
fewer people believe that an active God or
spirit commands and controls every single
aspect of  a person’s life, or have decreed
that person to have special importance or
powers. The Illinois Supreme Court has
agreed and held that even extreme reli-
gious faith is not proof  of  unfitness, but a
religious belief  that precludes cooperation

with counsel (“you’re not my lawyer, God
is my lawyer”) can be the basis of  a finding
of  unfitness. People v. Thomas, 43 Ill.2d
328 (1969). So, if  your client merely
trusts in his faith to see him through, he’s
probably fit. But if  he refuses to speak to
you because his God will smite this Court
and free him from his tormentors, you
may have an issue.

CONCLUSION
I have clearly not covered every (or even
most) of  the disorders contained in the
nearly thousand pages of  DSM-IV-TR.
And while movies are instructive, real
people present with real problems and are
often a combination of  multiple symp-
toms of  several disorders or other issues.
It is up to us, as criminal practitioners, as
“experts” (if  you will) in the field of  crim-
inal law, to control the determination as
to whether our criminal defendants are fit
or unfit. A psychologist or psychiatrist is
essential to diagnose the underlying men-
tal disorder, but is it the difficult task of  the
lawyers and the judge to determine if  that
disorder renders the defendant incapable
of  cooperating in his own defense. And
while some defendants may malinger,
many truly suffer with mental illness im-
pairing their very comprehension of  real-
ity. We must administer justice; prosecute
crime, apply the law, zealously defend; but
we must do so with humanity and an un-
derstanding that the human mind is a
complex thing and that the defendants
that make up our caseloads sometimes
struggle with unbearable burdens. The
law of  fitness is established to ensure that
defendants thus impaired are not
processed for the sake of  processing, but
are instead restored to fitness before they
are prosecuted or defended. Only by re-
maining aware of  their struggle can we ef-
fectively ensure that constitutional due
process is guaranteed in every case and for
every defendant.

Keith Grant is the Lake County Public De-
fender’s Chief  of  Special Defense & Profes-
sional Development. He is a criminal trial
attorney with over 25 years of  experience,
2nd Vice President of  the Lake County Bar
Association and President of  the Illinois Pub-
lic Defender’s Association.
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The Centers for Disease Control esti-
mates that approximately 25 percent
of  adults in the United States have a

diagnosable mental illness. Further, the
CDC cites studies suggesting that about 50

percent of
adults in the
United States
will have a di-
a g n o s a b l e
mental illness
at some time
during their
life. Those di-
agnosed come
from every
walk of  life
and comprise
every socioe-
conomic and
racial group.
Mental illness,
much like its

physical counterparts, does not discrimi-
nate.

What is mental illness and what should you
know about it? To begin, mental illnesses
are diagnosed according to a multi-axial
system. This system is at the core of  the
American Psychiatric Association’s Diag-
nostic and Statistical Manual of  Mental Dis-
orders (DSM). The most recent version of
the DSM is the fourth (revised, text edition),
known as the DSM-IV-TR. It is soon to be
supplanted by the DSM-V. The axes of  pri-
mary attention include Axis I (clinical dis-
orders) and Axis II (personality disorders).
Axis I diagnoses include mood and anxiety
disorders, as well as psychosis and sub-
stance abuse (among others). Axis II disor-
ders include narcissistic personality,
antisocial personality, and borderline per-
sonality (among others).

The DSM is used primarily to drive treat-
ment. A diagnosis is reached when certain
conditions of  symptoms are present that
meet the DSM criteria for diagnosing a cer-
tain disorder. DSM diagnoses also trigger
guidelines for insurance reimbursement for

mental health treatment.

The DSM is a clinical text that facilitates
clinical treatment. It was developed to be
used in that context. It was not developed to
be used as a weapon in a contested custody
dispute. Unfortunately, this is the context
where we will most often encounter it in
our various family law related disciplines.

Take for instance the fictional Samantha.
She fell and hit her head (no, she was not
drunk!). She went to the hospital and was
given a CAT scan. The scan did not reveal
any abnormalities and she was diagnosed
as likely having a concussion. She was ad-
vised to rest for a week and avoid driving
until her sensitivity to light decreased, prob-
ably in a few days. 

Should Samantha lose custody of  her chil-
dren because of  this? No. Should she follow
up with the doctor? Probably. Should she
find some alternate transportation to get
her kids to school for the next few days? Def-

What Attorneys and Judges Should
Know About Mental Illness
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initely. Why, then, is a diagnosis of  manic
depression or posttraumatic stress disorder
used in a courtroom to argue against cus-
todial fitness?

We must know certain things about men-
tal illness as family law professionals. What
questions should we ask? First, does one lit-
igant or the other actually have a diagnos-
able disorder? Remember, a vengeful
ex-spouse is not a suitable diagnostician
and there is always the potential that a di-
agnosis was reached in error. A second
group of  questions may contain the follow-
ing: what is the course of  the illness? What
is the prognosis? Is it being treated? Should
it be? Finally, the most important question
should be, what is the impact of  the illness
on one’s parenting capacity? If  it doesn’t af-
fect parenting abilities, or if  its effect is lim-
ited, it should not be the major issue of
contention.

Back to Samantha – her concussion had
some presumably short-term functional
limitations but didn’t make her unsuitable
to parent. It would be different if  her condi-
tion deteriorates and she ends up in a per-
sistent vegetative state. Just because a
certain percentage of  all concussed patients
end up that way doesn’t mean she will, so
that shouldn’t be used against her. We don’t

penalize parents (though we may try) who
have diabetes or cancer. Why do we do this
with mental illness?

There is a certain stigma and mysterious-
ness to mental illness that leaves it open to
question and conjecture. There is a lot that
is not known about mental illness and a lot
that is debatable. A spouse’s treatment for
depression 14 years ago that wasn’t an
issue at the time all of  a sudden becomes a
sentinel issue in the battle over custody.
Bring in a Section 604 evaluation, put it all
on the table and see where it goes. 750 ILCS
5/604 (b). This wasn’t what the DSM was
created for and is not how it should be used. 

There are certain disorders that should
raise some concerns about one’s ability to
parent. If  your litigant has a spouse who
thinks aliens are coming and guards
against this by duct taping black plastic
bags to the windows and forcing the chil-
dren to wear foil on their heads – maybe a
good case for alternative custody. If  your lit-
igant has a spouse who is addicted to heroin
and whose use is unrelenting – maybe a
good case for alternative custody. If  your lit-
igant has a spouse who is or was being
treated for depression and who is not func-
tionally impaired – maybe that’s not the
issue to stake one’s claim against custody.

In closing, I hope this article will encourage
reason and (pun intended) sanity when
raising mental health as an issue in the
courtroom. Mental illness most definitely
exists but so do arthritis and peanut aller-
gies. Just because one has it does not mean
they are impaired in a global sense. There
are important questions to ask and under-
stand when it comes to mental illness and a
qualified professional, in the context of  a
604 or 215 evaluation, an understanding
of  symptoms, diagnosis, treatment and
prognosis is critical in making determina-
tions in custody cases. Equally important,
and a critical part of  our responsibility, is
not to feed into mass hysteria and unsub-
stantiated fear when questioning if  mental
illness should be an issue germane to cus-
tody.

Dr. David Finn is a clinical psychologist in Ar-
lington Heights, Illinois. He regularly conducts
604(b) and 604.5 custody evaluations as well
as 215(d) assessments in Lake, Cook, Kane,
DuPage, McHenry and other collar counties.
Dr. Finn lectures locally and nationally for var-
ious bar associations, the Texas Center for the
Judiciary as well as the Association of  Family
and Conciliation Courts on various topics re-
lated to mental health and child custody evalu-
ation. Dr. Finn lives locally with his spouse and
three young children.
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This is the second of  a two part series
on mental fitness or competence to
stand trial in criminal courts. If  you

have finished the first article, you’ve now
figured out
how to deter-
mine that the
defendant a)
suffers from a
mental disor-
der and b)
that the disor-
der makes it
impossible for
him to under-
stand the na-
ture of  the
proceedings
against him or
to assist in his

defense. Now what? Fitness proceedings
are statutory in Illinois, governed by Arti-
cle 104 of  the Code of  Criminal Proce-
dure. Defendants facing a very specific
and determinate sentence in criminal
court are suddenly facing a much more
uncertain period of  treatment once they
are found unfit. 

Raising the Issue
Let’s presume you (be you judge, prosecu-
tor or defense counsel) have now encoun-
tered the defendant and have some
concern regarding his fitness to stand
trial. Judges don’t get a pass in this area
and have an obligation to raise the issue

of  fitness where it is appropriate.1 Prose-
cutors arguably have an obligation to en-
sure no unfit defendant is tried in violation
of  his due process rights.2 And defense at-
torneys will be ineffective if  they fail to
raise the issue of  fitness where it is clear a
bona fide doubt would have been found.3

It’s time to raise the issue before the court.
Merely suggesting “I think my client may
be mentally unfit.” might not be the most
effective method of  proceeding. If  you (be
you prosecutor or defense) truly believe
the defendant to be unfit, your goal should
be to establish a bona fide doubt, thus en-
suring that the issue will be resolved con-
clusively at a hearing. Whether such a
doubt is raised is very fact specific and
rests largely within the discretion of  the
court.4 5 Fitness in the criminal courts is
essentially unrelated to the defendant’s
sanity or competence in other areas of  his
life. A defendant might be fit for trial even
though his mind is otherwise unsound, or
he may be found unfit even though an-
other court has declared him civilly
“sane.”6 Once a bona fide doubt is found
by the court, 725 ILCS 5/104-11 changes
the legal presumption to “unfit” and shifts
the burden of  proof  to the prosecution,
which must then prove fitness (if  they be-
lieve that to be the case) by a preponder-
ance of  the evidence. Once a bona fide
doubt is found, the court has an obligation
to conduct a hearing.7 Whether or not
bona fide doubt is found, the fitness eval-

uation tolls the speedy trial clock, regard-
less of  who makes the motion.8The fitness
evaluation is not, however, good cause to
revoke bond in cases where the defendant
has been released on bail or recognizance,
or an independent reason to deny an ap-
plication for same.9 But the statute does
provide that a defendant who fails to at-
tend his evaluation while on bond may
find himself  remanded for up to fourteen
days to facilitate his evaluation.

So, establishing a bona fide doubt has
some importance. But if  you are defense
counsel, care must be taken to ensure that
you don’t violate the attorney-client priv-
ilege in posing your argument to the
court. Your client’s communications to
you are protected from disclosure absent
a waiver by the client.10 This protection
does not, however, extend to matters out-
side confidential communications, which
is where the defense counsel’s support for
a motion for fitness examination should
draw its support. 

The Evaluation
Once an evaluation is ordered, the evalu-
ator has 30 days to tender his report and
the hearing is to be held within 45 days
after that report is filed. The evaluator (it
may be more than one) appointed by the
court will be a physician, clinical psychol-
ogist or a psychiatrist, but cannot be em-
ployed by any arm of  the Illinois
Department of  Human Services. If  the de-

How Do You Get to Elgin 
(Mental Health Center)?
Practice, Practice, Practice

By

Keith
Grant

1 People v. Schoreck, 894 N.E.2d 428 (2nd Dist., 2008), citing People v. Sandham, 174 Ill.2d 378 (1996). 
2 People v. Murphy, 72 Ill.2d 421 (1978).
3 People v. Harris, 206 Ill.2d 293 (2002).
4 People v. Kessler, 447 N.E.2d 495 (2nd Dist., 1983).
5 It is easier to list what, taken alone, does not establish bona fide doubt than it is to attempt to detail what does. Amnesia. People v. Schwartz, 482 N.E.2d 104
(1985). Mild retardation. People v. Rice, 628 N.E.2d 837 (1993). Finding of  civil incompetence. Kessler, supra. Prior finding of  criminal unfitness. People v. Ed-
dmonds, 101 Ill.2d 44 (1984). History of  suicide attempts. People v. Sanchez, 169 Ill.2d 472 (1996). Psychotropic medications. People v. Kidd, 178 Ill.2d 92 (1997).
History of  psychiatric treatment. People v. Jackson, 414 N.E.2d 1175 (1980). Disheveled appearance. People v. Davis, 880 N.E.2d 1046 (2007)
6 People v. Bivins, 422 N.E.2d 1044 (1st Dist., 1981).
7Murphy, supra.
8 People v. Oliver, 856 N.E.2d 1144 (1st Dist., 2006).
9 725 ILCS 5/104-13(d).
10 People v. Adam, 51 Ill.2d 46 (1972).
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fense wishes, the statute allows for a de-
fense-requested subsequent evaluation.
The prosecution enjoys no such “second
bite” at the apple. 

Of  course, the evaluation process is basi-
cally an interview of  the defendant by
someone not part of  the defense team and
hence not subject to attorney-client privi-
lege. But the statements made by the de-
fendant during the evaluation are
generally not admissible against the de-
fendant at his trial unless he raises insan-
ity as an affirmative defense, and then
only on that issue.11 This has been held to
extend to the defendant’s sentencing as
well.12 While this exclusion is something
less than air tight, it is usually sufficient.

The Hearing
At hearing, the defendant has no consti-
tutional right to have the matter heard by
a jury.13 Instead, the right to jury is statu-
tory14 and subject to limitations. First, the
jury demand can be made by either party,
or the Court. But this demand may only
be made in the “first instance” of  fitness
determination and must be made before
the trial begins. Once trial has begun or if
fitness has already been at issue before,
the statute requires the determination be
made by the court. A recent unpublished
opinion on this precise issue held that al-
lowing a jury on a redetermination was
error, but that the courts entry of  a find-
ing of  unfitness essentially cured the error
and/or rendered it harmless.

At hearing, there will often be times when
both prosecution and defense, having read
the evaluators report, will agree that the
defendant is either fit or unfit. The temp-
tation is to immediately stipulate to that
finding and move on. This is improper
since a “judicial determination of  fitness
cannot be based upon mere stipulation to
the existence of  psychiatric conclu-
sions.”15 Instead an adversarial hearing is

required to resolve issues of  fitness. This
does not necessarily mean that the parties
are then compelled to run a lengthy but
meaningless hearing where the result is
never in question. Instead, the parties are
permitted to enter into stipulations “not to
the fact of  fitness but to the opinion testi-
mony which would have been given” by
the experts.16 This permits stipulation as
to the testimonial portions of  a hearing,
so long as the determination is ultimately
the court’s. This is particularly true where
the trial court considers its own observa-
tions of  the defendant in reaching its de-
termination. At stipulated hearings, the
parties should explicitly not stipulate to
the conclusion drawn by the expert, only
to the fact that such a conclusion would
be his testimony. Next, the parties should
not waive argument. Finally the court
should make a record of  any direct obser-
vations of  the defendant which it is con-
sidering and then make its ruling based
upon the evidence presented.

It has been suggested that the parties and
the trial court are bound by the opinion of
the evaluator. This is not true. While the
court is “not obligated as a matter of  law”
to blindly accept the opinion of  the evalu-
ator,17 the appellate court could find “no
case in which the trial court has been per-
mitted to reject the conclusions of  experts
who agreed that a defendant was unfit.”18

Another Court has concluded, however,
that the opinion’s use of  the plural ex-
perts, and the stress upon their agree-
ment, does create an exception whereby a
trial court may disagree with a single ex-
pert, particularly where the defendant is
observed by the court at great length.19

In Phillips, the defendant testified at the
fitness hearing. This can sometimes be
necessary to rebut the opinion of  an eval-
uator, allowing the court to observe first-
hand the defendant’s demeanor and

mental state. But, might the prosecution
not also avail itself  of  the right to call the
defendant to the stand? A fitness hearing
is a civil proceeding apart from the crimi-
nal trial.20 Under civil rules, pretty much
anybody can call anybody to the stand.
While the civil nature of  the fitness hear-
ing is well settled, the parties would do
well to remember that the defendant’s
criminal case remains unresolved, and in
his criminal case his rights against self-in-
crimination are robust. There are several
instances where criminal 5th Amend-
ment rights are faithfully observed during
a civil proceeding.21 Should the trial court
be considering allowing the prosecution
to call the defendant to the stand, the par-
ties would do well to make a record of  the
likelihood of  a defense motion for mistrial
in the criminal proceeding. Arguments
that this is no different than the state-
ments made to the evaluator fail in light
of  the fact that these questions are being
posed not by a clinical professional, but in-
stead by a law enforcement officer (the
prosecutor). It should be extreme and ex-
traordinary circumstances that permit
the prosecution the right to interrogate
the defendant in such an unfettered man-
ner. While the fitness hearing is a civil pro-
ceeding, it does continue to be governed
by the rules of  evidence in accordance
with 5/104-16(b). 

Assistance of  Counsel
It is not unheard of  for defendants whose
fitness is in doubt to try to fire their attor-
ney and proceed pro se. It has long been
held in Illinois that trial courts act
“wisely” when they defer such demands
until after issues of  fitness have been re-
solved.22 Recently, the U.S. Supreme Court
has looked favorably on state statutory
structures that require a defendant seek-
ing to proceed pro se to demonstrate some
level of  fitness higher than that required
of  a defendant represented by counsel.23

11 725 ILCS 5/104-14.
12 People v. Nicklaus, 498 N.E.2d 753 (2nd Dist., 1986).
13 People v. Shadowens, 44 Ill.2d 70 (1969).
14 725 ILCS 5/104-12
15 People v. Greene, 430 N.E.2d 219 (1st Dist., 1981).
16 People v. McKinley, 103 Ill.2d 111 (1984).
17 People v. Williams, 409 N.E.2d 439 (2nd Dist., 1980).
18 Id.
19 People v. Phillips, 598 N.E.2d 1107 (2nd Dist., 1992).
20 People v. Kaufman, 348 N.E.2d 468 (3rd Dist., 1978).
21 In termination of  parental rights cases. People v. Davis, 298 N.E.2d 350 (1st Dist., 1973). In probation revocation hearings where responses would incriminate
as to separate matters. People v. Lindsey, 199 Ill.2d 460 (2002).
22 People v. Heidelberg, 338 N.E.2d 56 (3rd Dist., 1975).
23 Indiana v. Edwards, 554 U.S. 164 (2008).
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In Illinois, this is considered to mean that
the defendant seeking to proceed pro se
does not suffer from a “severe mental ill-
ness” which would prevent him from act-
ing as his own counsel.24 Some have
suggested that Edwards compels a three-
tiered fitness structure where a defendant
can be either unfit, fit with counsel or fit
to proceed pro se. Perhaps the best re-
sponse to the idea that Edwards compels
pro se defendants to demonstrate fitness
plus “something more” was written by
Seventh Circuit Appellate Judge Terence
Evans who rejected that analysis with a
sound “Is that so?”25

In Illinois, a defendant is either fit or he is
unfit. Some post-Edwards Illinois courts
have been more comfortable than Judge
Evans with the idea of  different levels of
fitness, holding that Edwards “explicitly”
held that it a defendant who is unfit to
proceed pro se may still be fit to proceed
with counsel.26 Edwards “explicitly” only
expressed approval of  Indiana’s statutory
structure; it did not necessarily even imply
that this structure is constitutionally
mandated nation-wide. One Illinois court
has held that, where questions regarding
fitness have been raised, the defendant
suffers no constitutional harm if  his de-
mand to represent himself  is denied.

Finding of  Unfitness
After hearing the evidence the court or
jury must first determine if  the defendant
is fit or unfit. Then, if  the defendant is
found unfit, the court or jury must deter-
mine if  there is a “substantial probability”
that if  he is treated, he will be restored to
fitness within one year. If  the answer to
that question is either “no” or “cannot de-
cide”, the matter proceeds to a discharge
hearing (which we will cover later); if  the
answer is “yes” then the trial court orders
the defendant into treatment.

For the defendant on bond, the court must
select the “least restrictive means” of
“therapeutically appropriate” treatment.
In Lake County, the options for low cost
outpatient fitness restoration are very lim-

ited. Where the defendant’s unfitness is
caused by a mental disability, the court
has the option of  placing him for treat-
ment with the Illinois Department of
Human Services.27 In Lake County, this
will nearly always mean the Forensic Unit
at Elgin Mental Health Center (EMHC). A
defendant so placed, will be held in the
Lake County Jail awaiting an initial eval-
uation by EMHC. While outpatient treat-
ment can be ordered at that point, the
EMHC intake evaluation routinely results
in placement at Elgin. This “secure set-
ting” treatment has been found proper by
Illinois courts, particularly at this phase
of  the treatment process.28The court shall
order the Circuit Clerk to send EMHC a
copy of  the order; the arresting & (if  dif-
ferent) offense location county and city; a
copy of  the arrest report, charges, jail
record and the initial fitness evaluation. It
frequently falls to defense counsel to com-
pile these documents.

Once the defendant is at EMHC, the court,
prosecution and defense will receive lim-
ited information regarding the defen-
dant’s progress. The Forensic Unit at
EMHC hews closely to the statutory re-
quirements and will not release additional
information absent an order from the
court. It has been their practice on occa-
sion to require an order from the court, a
subpoena and a release signed by the de-
fendant before releasing (or discussing) in-
formation & records with defense counsel. 

EMHC is first required to file a report by
the 30th day after the entry of  the treat-
ment order.29While EMHC may have con-
ducted several in-house evaluations of  the
defendant by this point, the 30-Day report
is frequently little more than the informa-
tion contained in the initial fitness evalu-
ation by the court’s expert. Where the
defendant remains unfit, EMHC will next
send the parties a report “at least 7 days
prior to” the 5/104-20 Ninety-Day Hear-
ing. This report will not contain much
more than the initial 30-Day report, but
will list what efforts have been made to re-

store the defendant to fitness. While the
reports will only indicate that the defen-
dant is (or is not) participating in restora-
tion classes, it will not detail the content
of  those classes. Having cross-examined a
number of  EMHC doctors and staff, I have
found that not only do the defendants play
“fitness bingo,” they also play Jeopardy
and other game-show-based activities de-
signed to teach them to repeat the funda-
mentals (per Dusky) of  fitness.

Presumption of  Unfitness
Once there has been a judicial determina-
tion that a defendant is unfit, that defen-
dant continues to be considered unfit in
the eyes of  the law until that determina-
tion is reversed by the court. Should the
30-Day report or any of  the 90-Day re-
ports find the defendant to be fit, those re-
ports do not change the defendant’s legal
status as unfit.30The restoration of  the de-
fendant will be considered at a hearing
equal in procedural formality to the hear-
ing at which the defendant was initially
found unfit (in other words, the restora-
tion shall not be undertaken by way of  a
summary determination).31 Since only the
“first instance” determination included a
statutory right to jury, all restoration and
further proceedings will be before the
court as fact-finder.

Noting both the Williams formality re-
quirement and the earlier Greene prohibi-
tion of  wholly stipulated proceedings,
counsel will be well advised to refrain from
stipulating to the defendant’s fitness im-
mediately upon his return to court from
EMHC. Rather, counsel should seek some
period of  continuance in order to com-
municate directly with the client to make
an independent determination as to
whether he is indeed restored to fitness. If
defense counsel agrees that the defendant
is restored and wishes to shorten the
restoration hearing, any stipulation
should be only to the testimony that
EMHC report writers would offer if  called
– it remains up to the court to determine if
the defendant is in fact restored.

24 People v. Sheley, 2012 ILApp (3rd) 90933.
25U.S. v. Berry, 565 F.3d 385 (7th Cir., 2009)
26 People v. Esanll, 920 N.E.2d 565 (1st Dist., 2009)
27 725 ILCS 5/104-17(b)
28 People v. Barichello, 711 N.E.2d 406 (1st Dist., 1999)
29 725 ILCS 5/104-17(e)
30 People v. Williams, 415 N.E.2d 1192 (1st Dist., 1980)
31 Id.
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Should either party disagree with the
opinion of  the EMHC evaluation, the
restoration hearing will be contested. As
we have noted, fitness proceedings are
civil and will follow civil rules of  proce-
dure and discovery. This means requests
to produce, interrogatories, depositions,
requests to admit and 201(k) letters are all
fair game. For those of  us who never travel
beyond the 2nd & 4th floors of  the court-
house, those are uncharted waters – con-
sider asking a “family” practitioner on the
1st floor. At the recovery hearing, the par-
ties will normally have nothing more than
the reports from EMHC, but that does not
mean that there is no other information
available at EMCH. Defendants treated at
EMHC will meet with a psychiatrist, a psy-
chologist, social workers, nurses, thera-
pists, administrators and care-techs.
Nearly all will add their written observa-
tions of  the defendant to his file. There
may be additional information in a disci-
plinary file, and yet more information in
files regarding any grievances the defen-
dant may have filed while a resident.
Counsel can subpoena these files (civil
subpoenas are returnable directly to the
party) but should expect EMHC to demand
an additional order from the court to en-
force the subpoena. However, once EMHC
is satisfied with the procedure, they will
usually tender everything in their posses-
sion without much more difficulty. 

A Hitch
It is not uncommon for defendants found
unfit to disagree with that determination.
It is likewise not uncommon for those dis-
satisfied defendants to appeal their finding
of  unfitness. It is well settled in Illinois that
a timely-filed appeal vests jurisdiction in
the appellate court and that the trial court
retains only limited jurisdiction for mat-
ters collateral to the appeal.32 Because ap-
pellate court docketing can sometimes be
slow and EMHC restoration can some-
times be quick, from time to time, defen-
dants will be restored to fitness while their
appeal regarding the finding of  unfitness
is pending. In these circumstances the

trial court lacks jurisdiction to proceed in
any substantive way.33 While restoration
may moot the defendant’s appeal, the ap-
pellate court has specifically refused to
apply mootness automatically.34Thus, if  a
restored defendant who has appealed re-
fuses to withdraw his appeal, the trial
court must wait for appellate review to
proceed.

Treatment Timelines
EMHC has one year to restore the defen-
dant to fitness, during which time the trial
court retains supervisory jurisdiction over
the case. The period begins on the day of
the initial finding of  unfitness.35 If  the de-
fendant has not been restored to fitness
(by judicial determination) within one
year, then it is no longer possible for the
court to find that it is possible for him to
attain fitness in one year.36 At this point
(or any point before if  the court finds fit-
ness restoration in one year to be impossi-
ble), 5/104-23(b) requires that a felony
proceed to discharge hearing, dismissal of
charges or civil commitment with dis-
missal of  charges. The choice as to which
of  the three will be made by the prosecu-
tion. It has been argued that 23(b) lan-
guage saying “if  at the end of  one year
from that date the court finds the defen-
dant still unfit” mandates a subsequent
fitness hearing. To date, no appellate court
has affirmed this logic.

Discharge Hearing & Extended
Treatment
Just like the fitness hearing and the
restoration hearing after it, the 725 ILCS
5/104-25 discharge hearing is civil in na-
ture.37 The primary purpose of  a dis-
charge hearing is to determine if  the
defendant’s treatment may be extended
beyond the one year already completed.
At the discharge hearing, the issue is the
defendant’s innocence. After a hearing on
the facts of  the case (much like a bench
trial) the defendant may be acquitted, but
he cannot be convicted. The Waid court
specifically found that a discharge hearing
is not a criminal prosecution. At dis-

charge, the defendant may offer the affir-
mative defense of  insanity and if  success-
ful, the defendant will be treated as any
other defendant found not guilty by rea-
son of  insanity. If  the defendant is not
found NGRI and not acquitted of  all of  the
charges (commonly referred to as being
found “not not guilty”), he is remanded
for further treatment. The duration of  this
extended treatment is set by statute based
upon the class of  offense and is measured
from the date one year from the initial
finding of  unfitness (thus, a 2 year exten-
sion will allow a maximum period of
treatment of  3 years from the date of  ini-
tial finding of  unfitness).38These extended
maximums are just that: maximums.
Counsel may well argue and the court
could order an extension of  less than the
maximum period allowed.

Misdemeanor and traffic cases are han-
dled differently than felonies, in that the
general maximum sentence is never more
than the 1 year maximum initial treat-
ment period. The Waid court held that in
misdemeanors, the expiration of  the year
without the defendant being restored to
fitness moves the parties directly to invol-
untary civil commitment or dismissal.
This holding is problematic, however,
since we will see later that involuntary
civil commitment cannot exceed the max-
imum sentence the defendant could have
received (and has already served). Practi-
tioners will generally find that misde-
meanors and traffic cases lead into a
morass of  ethical questions as due process
prohibits the prosecution of  the unfit, but
a finding of  unfitness may subject a de-
fendant to greater loss of  liberty than his
conviction ever would have. Those issues
are best left for another article.

During the extended period of  treatment,
EMHC shall tender reports and the matter
shall proceed just as though the defendant
were in his initial treatment for unfitness.
If  EMHC finds him restored, a hearing
should be held and if  the court finds the
defendant fit, the criminal case should re-

32Moenning v. Union Pacific R.R. Co., 2012 IL.App (1st)101866
33 People v. Mutesha, 2012 ILApp (2nd) 110059 (The court refused to disapprove of  the foundational holding in People v. Elsholtz, 483 N.E.2d 386 (2nd Dist.,
1985), wherein the defendant had filed a motion to dismiss his appeal but the trial court went ahead with a trial before dismissing that appeal.)
34 Id.
35 People v. Rasgaitis, 584 N.E.2d 451 (1st Dist., 1991)
36 People v. Olsson, 2012 ILApp (2d) 110856
37 People v. Waid, 221 Ill.2d 464 (2006) (this case serves as a good road map to the proceedings at discharge)
38 725 ILSC 5/104-25(d) (murder may be extended 5 years; class X or 1 up to 2 years; class 2, 3 or 4 up to 15 months)
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sume (noting acquittal at discharge of  any
count or charge means it is no longer
pending). If  a restored defendant is tried
and sentenced to incarceration, he does
receive credit for time served for the time
spent in (and awaiting transport to) in-pa-
tient treatment at EMHC.

Civil Commitment
If  this extended treatment period does not
result in a restoration to fitness, the court
shall determine if  he is subject to involun-
tary commitment prior to considering his
release.39 This determination will be at a
bench hearing, and the threshold ques-
tion for the court to answer is whether the
defendant is either “subject to involuntary
admission under the [Mental Health
Code] or constitutes a serious threat to the
public safety.”40

From here on, things are as simple as nu-
clear cold fusion. As the determination of
involuntary admission is under the Men-
tal Health Code (MHC), it is expected that
104-25(g) commitment hearings will be
held in accordance with the procedural
provisions of  that Code.41 Indeed, failure
to adhere to strict compliance procedu-
rally warrants reversal.42 The MHC man-
dates that any civil commitment shall
commence with the filing of  a petition in
accordance with 3-601(b). This petition
must include (along with other detailed
information) a detailed reason for invol-
untary admission including any acts,
threats or other behavior supporting the
assertion and the time and place of  their
occurrence. Next, per 3-702, the peti-
tioner (prosecution) must file a Certificate
of  Examination which is executed by a
psychiatrist and filed before the hearing.43

At present, Rasgaitis is the only Illinois
case known to have addressed the proce-
dural structure of  104-25 civil commit-
ment hearings. While the language in
that case is explicit as to the application of
the MHC procedure, some trial courts
have held that the “admission under” the
MHC language speaks to eligibility rather

than procedural requirements. By what-
ever means the matter reaches hearing,
the issue is neither fitness nor guilt/inno-
cence; rather, the only question is whether
the defendant/respondent is subject to
MHC involuntary admission or is a serious
threat to public safety. If  the court so finds,
the defendant /respondent is committed.

Civil Commitment, Treatment & the
Courts
Once committed pursuant to 104-25, the
receiving facility (usually EMHC) must en-
sure the defendant has a current treat-
ment plan. If  he does not, one must be
prepared within 3 days of  admission. That
plan may not merely be a repurposed fit-
ness report and must contain 5 specific
categories.44 The plan must be reviewed
and updated by EMHC not less than every
30 days. Every 90 days after commitment,
EMHC shall file a typed treatment plan re-
port. Each report must contain a current
summary of  the 5 items required in the
plan. The report shall state an opinion as
to whether the defendant is subject to in-
voluntary admission and in need of  men-
tal health services with a summary of  the
basis for those opinions. While the report
must also include an opinion as to
whether the defendant is fit to stand trial,
nothing in 104-25(g)(2) “requires a fit-
ness hearing to be held after the trial court
makes the threshold finding” resulting in
civil commitment. In fact, 104-20, which
compels review of  status of  fitness during
treatment, “ceases to apply during the pe-
riod of  commitment under 104-
25(g)(2).”45 In the (g)(2) realm, the court
has no due process obligation to address
the defendant’s fitness absent a request
from the defendant. 

The treatment plan for the defendant sub-
jected to (g)(2) civil commitment will be
reviewed by the original court every 90
days until and unless the answers to the
threshold questions (subject to involun-
tary commitment or a public safety dan-
ger) change. Every 180 days after

commitment (essentially, every other
Treatment Plan Report), the court shall
hold a formal hearing on those threshold
questions at which the defendant may be
present.

Otherwise, the defendant’s civil commit-
ment is identical to any other such com-
mitment except for two key factors. First,
pursuant to (g)(2), the defendant cannot
be discharged or released by DHS (EMHC)
without approval from the court of  origi-
nal jurisdiction. And second, the period of
commitment shall not exceed the maxi-
mum sentence the defendant could have
received had he been convicted.46

Conclusion
Once a determination is made that a bona
fide doubt exists as to a defendant’s fitness
to stand trial, the defendant is presumed
unfit and cannot be tried or sentenced
without a judicial determination that he
has been restored to fitness. The criminal
practitioners entering this realm find them-
selves in a world of  mental health experts
and civil rules of  procedure. Each party
would do well to weigh carefully the initial
question of  fitness and then to ensure that
he or she is prepared for the many twists
and turns these proceedings are prone to.
The farther down the road a case travels,
the less detailed the maps. Once the parties
reach the land of  (g)(2) commitment, they
will find their “crim. law compass” spin-
ning in unusual directions. In that land,
restoration and trial is subrogated to MHC
eligibility and public safety and is likely to
be a more long term proposition. This arti-
cle will hopefully guide you along the path
and provide some of  the key citations nec-
essary to help you keep to the road.

Keith Grant is the Lake County Public De-
fender’s Chief  of  Special Defense & Profes-
sional Development. He is a criminal trial
attorney with over 25 years of  experience,
2nd Vice President of  the Lake County Bar
Association and President of  the Illinois Pub-
lic Defender’s Association.

39 People v. Lavold, 635 N.E.2d 919 (1994)
40 Olsson, supra.
41 Rasgaitis, supra. (citing the MHC, particularly 405 ILCS 5/3-700 through 3-819. The court requires strict compliance upon pain of  reversal).
42 In re George O., 734 N.E.2d 13 (3rd Dist, 2000).
43 In re Gloria C., 929 N.E.2d 1136 (2nd Dist., 2010)
44 Olsson, supra. requires the plan to include (i) assessment of  treatment needs, (ii) description of  services recommended for treatment, (iii) goals of  each type of
element of  service, (iv) anticipated timetable for accomplishment of  goals, and (v) designation of  the qualified professional responsible for implementation of  the
plan.
45 Id.
46 Rasgaitis, supra., has held that the maximum period of  treatment is calculated without considering day-for-day credit.
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Calendar of Events

For more information or to register, go to the calendar at: www.lakebar.org

February 13
Professional Legal Staff  Open House

LCBA

February 15-18
Family Law Seminar
San Diego, CA

February 19
Peoples Law School: Common Legal Issues
College of  Lake County, Grayslake Campus

Building C, Auditorium C005

February 20
Membership Luncheon

Michael Nerheim, State’s Attorney
Milan Banquet Hall

February 22
President’s Award Dinner
Marriott Lincolnshire Resort

February 26
Peoples Law School: Real Estate

College of  Lake County, Grayslake Campus
Building C, Auditorium C005

February 27
Juvenile Abuse and Neglect

LCBA

February 28
Mentor/Mentee Orientation

LCBA

March 5
Peoples Law School: Estate Planning

College of  Lake County, Grayslake Campus
Building C, Auditorium C005

March 7
Annual Real Estate Seminar
Greenbelt Cultural Center

March 12
Membership Luncheon: Access to Justice Awards

Milan Banquet Hall

March 12
Peoples Law School: Family Law

College of  Lake County, Grayslake Campus
Building C, Auditorium C005

March 14
Annual Doctor Lawyer Dinner
Highland Park Country Club

March 20
Annual Employment Law Seminar

Greenbelt Cultural Center

April 24
Membership Luncheon: Liberty Bell Awards

Milan Banquet Hall

April 29
Supreme Court of  the United States 
Attorney Admissions Ceremony

Washington D.C.

May 14
Memorial Service

C-201

May 17
Membership Picnic

Greenbelt Cultural Center

May 23
Civil Trial Seminar & Golf  Outing

Biltmore Country Club, North Barrington
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The subpoena power is one that an
attorney can take for granted. Liti-
gators make use of  that power on a

regular basis, whether to obtain records
or testimony. In 2009, the Code of  Civil
Procedure was even amended to eliminate

the charade of
the Circuit
Clerk issuing
all subpoenas,
because now
an attorney,
“as an officer
of  the court,
may also issue
subpoenas on
behalf  of  the
court . . . .”
735 ILCS 5/2-
1101. The
s u b p o e n a
power is sim-

ply one adjunct of  an attorney’s license to
practice law.

Routine aspects of  life can ensnare the un-
wary. Take, for example, the speed limit on
I-94 through Lake County. Who does not
drive at least 10 miles above the 55-mph
speed limit on that highway? The average
vehicle is going 70 mph. So if  you use I-94
on a regular basis, 70+ mph is likely
something you take for granted. Quite
simply, daily experience trumps small
signs on the side of  the road (most of
which are 2-3 lanes away and blocked by
2 tractor trailers!).

Returning to the topic of  subpoenas: like
the speed limit on Lake County’s stretch of
I-94, the subpoena power has a mostly
disregarded, unenforced limit—a limit
that, based on an attorney’s daily experi-
ence, one would not suspect. That limit is
the Mental Health and Developmental

Disabilities Confidentiality Act, and it har-
bors some interesting exceptions to the
subpoena power. 740 ILCS 110/1 et seq.
One case well illustrates those exceptions.

A Scary Case
The question in Mandziara v. Canulli was
whether a woman could sue her ex-hus-
band’s attorney for a subpoena the attor-
ney sent to a hospital for her medical
records. 299 Ill. App. 3d 593, 595 (1st
Dist. 1998). (Note that the question was
not “could she quash the subpoena”; it
was whether she could sue the attorney!)
The answer was: yes. And that’s not even
the bad news.

The records the attorney sought were rel-
evant: the attorney had filed an emer-
gency petition to modify custody based on
the woman’s recent suicide attempt and
hospitalization. Id. In what was the pre-
HIPAA era (1998), the subpoena appar-
ently raised few eyebrows. It requested
that the hospital’s records custodian ap-
pear in court, which then occurred; the
records custodian turned the records over
to the judge, not to the attorney; in court,
the judge reviewed the records and then
questioned the woman about them. Id.As
a result, the judge awarded temporary
custody to the ex-husband. Id.

At this point, some readers may be think-
ing: “But now we have HIPAA, so every-
one knows you must get an order, lest a
hospital will not deal with you.” Keep
reading, however, because even today, as-
suming you comply with HIPAA, the re-
sult in Mandziara would not differ: an
attorney can still be successfully sued.
Here’s why.

The Confidentiality Act states that no sub-
poenas for mental health records or com-

munications are permitted “unless the
subpoena is accompanied by a written
order issued by a judge, authorizing the
disclosure of  the records or the issuance
of  the subpoena.” Mandziara, 299 Ill. App.
3d at 597; 740 ILCS 110/10(d). (That’s
the 55-mph speed limit.) The Act also pro-
vides a private cause of  action for viola-
tions of  it, and attorneys’ fees to a
“successful plaintiff.” 740 ILCS 110/15.
(That’s the bad news or, in my traffic
metaphor, the State Police car screaming
after you!) The Confidentiality Act is a
state law and HIPAA is federal law, but
HIPAA does not preempt stricter state
laws, of  which the Confidentiality Act is
one.1

The attorney in Mandziara argued that he
had “complied with the legislative intent
of  ensuring confidentiality by requesting
that the Hospital’s records custodian pro-
duce the records to the trial court for in
camera review.” The appellate court suc-
cinctly replied that “That was not compli-
ance.” Id. at 598. Rather, it commented
that although the attorney

no doubt was trying to protect his
client’s children, his motives have
nothing to do with the legislative
judgment that mental health records
should not be surrendered as a mat-
ter of  course. Whether the records
should leave the hospital is a decision
for an impartial judge to make, not a
lawyer representing a client.

Id. at 599. The case history does not re-
port whether an award of  damages was
entered against the attorney on remand
(even nominal damages plus attorneys’
fees, which the Confidentiality Act au-
thorizes, would be significant money), but
the appellate court further opined that it

The Mental Health 
Confidentiality Act

Why You Can’t Drive 65

By

Stephen J.
Rice

1 Regarding preemption and HIPAA more generally, see Giangiulio v. Ingalls Mem’l Hosp., 365 Ill. App. 3d 823, 841 (1st Dist. 2006) and Nat’l Abortion Fed. v.
Ashcroft, 2004 WL 292079, at *2 (N.D. Ill. 2004).
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believed “the damages issue survives a
summary judgment motion.” Id. at 601.
(That’s equivalent to the police officer ap-
pearing in court for your speeding ticket.)

It’s Even Scarier Than You Think
The lesson from Mandziaramight thus be
simple: “OK, I have to get an order—big
whoop.” Unfortunately, however, the Con-
fidentiality Act makes getting an order
quite a “whoop” indeed, because it creates
a privilege like any other privilege. By that
I mean that the privilege the Act creates,
like all privileges, is “not designed to pro-
mote the truth-seeking process, but rather
to protect some outside interest other than
the ascertainment of  truth at trial.” D.C.
v. S.A., 178 Ill. 2d 551, 561-62 (1997).
Privileges can seem unfair, and sometimes
they simply are unfair. Of  course, the gen-
eral rule regarding privilege is often tem-
pered with the judicial “escape valve” of
this one: “[p]rivileges are not to be lightly
created or expansively construed, for they
are in derogation of  the search for the
truth.” Id. at 162 (emphasis added).

The escape valve, however, has been
mostly disregarded in the appellate court’s
application of  the Confidentiality Act,
which courts have “expansively con-
strued.” See Elinor Lynn Hart, The Illinois
Mental Health and Developmental Disabili-
ties Confidentiality Act: Lest We Forget the
Search for the Truth, 41 Loy. U. Chi. L.J. 885
(2010). For involuntary disclosures—i.e.,
disclosures where a mental health care re-
cipient does not authorize disclosure—the
Act sets forth a threshold requirement for
obtaining production. 740 ILCS 110/10.
Namely, disclosure may be had where the
recipient “introduces his mental condition
or any aspect of  his services received for
such condition as an element of  his claim
or defense . . . .” 740 ILCS 110/10(a)(1)
(emphasis added). The word “introduces”
is vague: what does it mean to “introduce”
your mental condition?

The law review article cited above pro-
vides a thorough analysis of  that ques-
tion. The short answer is that generally,
the Confidentiality Act’s privilege pre-

cludes disclosure unless the person whose
information is at issue makes a claim or a
defense for which the information is a nec-
essary element. This greatly reduces the
instances in which such information is
available, as illustrated by In re Marriage of
Lombaer, 200 Ill. App. 3d 712 (1st Dist.
1990).

In Lombaer, a trial court was presented
with a divorcing couple for whom mental
illness clearly clouded the relationship. Id.
at 716. Around the time the couple peti-
tioned for divorce, the wife had been hos-
pitalized to treat her mental illness (the
appellate opinion does not disclose pre-
cisely what illness, although it had at least
mildly psychotic features, exhibited by be-
haviors such as looking “out of  binoculars
at other highrise buildings, [eating] baby
food, and after a ‘stop-smoking’ class [feel-
ing that] someone had drugged her
water.” Id. at 719-20.) In custody pro-
ceedings, the husband alleged that his
wife “had been confined to psychiatric
hospitals for two and one-half  months”
and that her mental condition and behav-
ior presented a threat to their children. Id.
at 718.

Let’s pause for a moment and consider
this situation: even if  we put on our cyni-
cal-attorney hats and assume these alle-
gations were being marshaled mainly to
win a court battle, they definitely make
the psychiatric condition of  the wife
highly relevant. A judge would certainly
want better information before deciding
the fate of  the couple’s children, aged 2
and 6. Also, the custody provisions of  the
Marriage and Dissolution of  Marriage Act
would seem to make such information fair
game, since one factor a court is to con-
sider in making custody determinations is
“the mental and physical health of  all in-
dividuals involved.” 750 ILCS
5/602(a)(5). So, not surprisingly, the
judge in Lombaer, over the objection of  the
wife’s attorney, authorized the deposition
of  the treating psychiatrist. Id. at 720.

On interlocutory appeal, the appellate
court reversed that order on the basis of

the Confidentiality Act. Quoting the Act,
the court noted that it specifically pro-
vided that in divorce proceedings, “men-
tal condition shall not be deemed to be
introduced merely by making such claim2

and shall be deemed to be introduced only
if  the recipient or witness on his behalf
first testifies concerning the record or
communication.” Id. at 721 (quoting 740
ILCS 110/10(a)(1)).3 Applying this provi-
sion, the court wrote that the wife “did not
first testify concerning the privileged com-
munications or records. She did not intro-
duce her mental condition into the
proceedings. Rather, [the wife] and her
counsel tried to assert her right to confi-
dentiality and her physician-patient priv-
ilege.” Id. at 721-22.4

Getting Mental Health Records: 
Not Never, But Not Often
Lombaer teaches that the “introduction”
standard the Confidentiality Act sets is,
therefore, a high bar. To take a more rou-
tine example, a personal injury plaintiff
who asserts “pain and suffering” does not
per se “introduce” his mental health
records and communications into litiga-
tion. The Act specifically provides that “in
any action in which pain and suffering is
an element of  the claim, mental condition
shall not be deemed to be introduced
merely by making such claim and shall be
deemed to be introduced only if  the recip-
ient or a witness on his behalf  first testi-
fies concerning the record or
communication.” 740 ILCS 110/10(a)(1)
(emphasis added). 

In the personal injury context, this rule
makes sense from the perspective of  pro-
tecting an individual’s privacy with re-
gards to mental health treatment
unrelated to an accident. One might ad-
vocate that an accident victim should not
be further victimized by throwing open his
entire mental-health history just because
an accident further complicated his life.
From the opposite perspective, however,
when the plaintiff  takes the stand to tes-
tify about what an emotional wreck he’s
been since the accident, the Confidential-

2The phrase “by making such claim” in 740 ILCS 110/10(a)(1) can be interpreted to mean “by virtue of  filing for divorce,” such that the provision essentially states
that ‘you don’t place your mental condition at issue merely by filing for divorce.’
3 This “introduction” standard exists outside the specific context of  dissolution proceedings, too, because the Act states that records or communications may only
be disclosed if, first, “the recipient introduces his mental condition or any aspect of  his services received for such condition as an element of  his claim or defense.”
740 ILCS 110/10(a)(1) (emphasis added). See Reda v. Advocate Health Care, 199 Ill. 2d 47, 59 (2002).
4 The appellate court noted that other means of  obtaining the information sought might be available in custody proceedings: “We are mindful of  the welfare of
the children and note that psychiatric testimony deemed necessary in order to determine the best interests of  the children may be obtained via the court-ordered
psychiatric examination.” Id. at 722. The appellate court has held that such examinations fall outside of  the protections of  the Confidentiality Act. Johnston v. Weil,
396 Ill. App. 3d 781 (1st Dist. 2009).
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ity Act can seem an unfair bar.5 Where
mental health records exist but are with-
held, the scope of  a plaintiff ’s testimony is
certainly a good topic for a motion in lim-
ine, through which the potential advan-
tage a plaintiff  maintains by virtue of  the
Confidentiality Act can be muted.

Even assuming a person does first “intro-
duce” his or her mental condition into a pro-
ceeding, you’re only halfway to disclosure
under the Confidentiality Act. The Act pro-
vides a multi-factored test for a court to
apply once “introduction” occurs: informa-
tion may only be disclosed when a court
finds, “after in camera examination of  testi-
mony or other evidence, that it is relevant,
probative, not unduly prejudicial or inflam-
matory, and otherwise clearly admissible;
that other satisfactory evidence is demon-
strably unsatisfactory as evidence of  the
facts sought to be established by such evi-
dence; and that disclosure is more impor-
tant to the interests of  substantial justice

than protection from injury to the therapist-
recipient relationship or to the recipient or
other whom disclosure is likely to harm.”
740 ILCS 110/10(a)(1). In other words,
even after you’ve obtained your order to get
the records, you don’t even get the records,
because still another step is involved.

Alternatively, You Can Stay Off  the
Tollway
I should note that the Confidentiality Act’s
§ 10, which I’ve focused on above, could be
called the “litigation provision” of  the Act:
it’s the “let’s-fight-about-it” section. In my
metaphor, it’s the tollway—but that’s just
one of  many roads. If  there’s no fight in your
opponent, you can use the consent provi-
sions of  the Act to obtain disclosure of  men-
tal health information. The consent
provisions are set forth in the Act’s sections
4 and 5. A valid consent under the Act must
take the specific form set forth in § 5, which
I will not belabor here. See 740 ILCS 110/5.
In the area of  family law, where mental

health records and providers are perhaps
most widely accessed (by Child’s Reps and
GALs, for example), attorneys often get ac-
cess to mental health records by using con-
sents (§§ 4–5), not litigation (§ 10). If  you
can stay off  the tollway, you will not be sub-
ject to its limits and restrictions, although no
road is completely free from limits.

When the Confidentiality Act is observed, it
sets a pretty strict speed limit. How many at-
torneys are observing this speed limit? I have
no empirical, but plenty of  anecdotal evi-
dence: in similar proportion to the number
of  drivers on I-94 observing the 55-mph
speed limit! Litigator beware, lest Mars lights
appear in your rearview mirror.

Stephen J. Rice is an Assistant State’s Attorney
in the Civil Division of  the Lake County State’s
Attorney’s Office and always drives 55 mph on
I-94 through Lake County. Among his other as-
signments, he is part of  the Civil Division’s team
of  attorneys who work on mental health civil-
commitment proceedings.

5 The Illinois Supreme Court has created a narrow “fundamental fairness” exception to the Confidentiality Act, where a plaintiff  seeks to utilize the Act’s protec-
tions “as a sword rather than a shield to prevent disclosure of  relevant, probative, admissible, and not unduly prejudicial evidence that has the potential to fully
negate the claim plaintiff  asserted against defendants and absolve them of  liability.” D.C. v. S.A., 178 Ill. 2d 551, 570 (1997). The allegation in that case was that
the plaintiff, a pedestrian, was trying to commit suicide when the defendant’s car struck him. The plaintiff  sought to shield his mental health records from disclosure.
But see Norskog v. Pfiel, 197 Ill. 2d 60, 85 (2001) (rejecting an application of  the fundamental fairness exception because “unlike the situation in D.C., recogni-
tion of  the confidentiality privilege would not have the effect of  determining the outcome on any claim raised by plaintiff  in this case.”).
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Mark Schondorf
Law Office of  Mark Schondorf
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Program Schedule
Saturday, April 27, 2013
• Group daytime activity 
(to be announced)

• Welcome reception

Sunday, April 28, 2013
• On your own to explore Washington
DC during the day

• Group dinner @ 7:30 p.m. 
L’Enfant Plaza Hotel

• Featured speaker addressing the 
History of  the Supreme Court of  the
United States

Monday, April 29, 2013
• Breakfast on own
• Depart hotel for Supreme Court at
8:30 a.m. (transportation on own)

• Check-in at the Supreme Court at
9:00 a.m. (not flexible)

• Official Ceremony at 10:00 a.m.
• Group photo following official cere-
mony

Registration

Name: ______________________________________________ ARDC#: ___________________________________________

Guest: ______________________________________________ Guest: ______________________________________________

Firm: ______________________________________________________________________________________________________

Address: ____________________________________________ City, State & Zip: ______________________________________

Phone: _____________________________________________ Fax: ________________________________________________

E-mail: ____________________________________________________________________________________________________

Payment method: o Check Enclosed o Credit Card on File o Visa oMastercard o Discover oAmerican Express 

Card #: _________________________________________ Expiration Date: ____/____/____ CCV: ______________ 

Signature: _________________________________________________________________________________________________

Return Registration Form NO LATER THAN MARCH 1, 2013 (NO EXCEPTIONS) to:
Lake County Bar Association • 300 Grand Avenue, Ste A • Waukegan, IL 60085 • TEL (847) 244-3143 • FAX (847) 244-8259

LCBA Member: $375 $______________

Guest(s): $175 $______________
(limit 1 guest at the ceremony)

Registration Fee Total $______________

Check List
o $375 Payment to Lake County Bar Association (check or credit card)

• Fee includes activities Saturday to Monday including the $200 admission fee paid 
directly to The Supreme Court of  the United States

o Application for Admission to Practice
• Complete the first page
• Sign and date the certification and Oath of  Admission on the 2nd page
• If  you do not have the required two sponsors, the LCBA will complete the sponsor 

portion and obtain the required signatures on page 2

o Certificate of  Good Standing from the Illinois Supreme Court
• Send a written request along with a check for $1.00 to: (allow 14 days for processing)

Illinois Supreme Court
Clerk of  the Supreme Court
200 E Capital
Springfield, IL 62701 

o Make your Airline and Hotel Reservations
• No group airline arrangements have been made;
• Discounted hotel rooms available 

Arriving as early as Friday, April 26 and departing as late as Monday, April 29, 2013

RATE: $154/plus tax/parking

L’Enfant Plaza Hotel
480 L’Enfant Plaza SW
Washington, DC 20024
TEL 866-920-7763

THIS IS AN LCBA GROUP ADMISSION CEREMONY 
RETURN ALL DOCUMENTS & PAYMENTS TO THE LCBA

Admission to the Supreme Court 
of  the United States
April 27 - 29, 2013

Deadline to Register: March 1, 2013 
(reservations confirmed with full payment, no exceptions)

Registration dueMARCH 1 
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Consent Agenda
A Motion was made to suspend
Robert’s Rules of  Orders and to
approve the Consent Agenda.
That motion was seconded and all
following items were approved:

• Minutes from November meet-
ing

• New Members since November
meeting

• Consider appointments of
Rachel Heyman and Jeffrey
Berman to The Docket Editorial
Board 

Discussion Items
Treasurer’s Report
Michael Conway reported that
there is currently $37,000.00 in
the LCBA checking account. This
time last year there was
$17,000.00 less in checking. In
addition to the checking account,
there is a balance in the Baytree
account. The Holiday Party cost
the LCBA $3,700.00 which is
about $1,500.00 less than usual. 

Committee Reports
Cameras in the Courtroom
The Supreme Court has approved
the use of  cameras in the Court-
room and our Chief  Judge is sup-
portive of  the use of  cameras in
Lake County Courtrooms. LCBA
members are part of  a committee
to examine the use of  cameras in
the Courtroom and will be meet-
ing on January 11th. This com-
mittee will make
recommendations to the Chief
Judge who will then be making
application to the Supreme Court
for approval of  a program in Lake
County.

Keith Grant informed the board
that there are several groups who
are in opposition to cameras in the
Courtroom, including the Cook
County Public Defender and
State’s Attorney. Currently, the
Lake County Committee is in favor
of  cameras in the Courtroom,
with appropriate safeguards.

The LCBA has not taken an offi-
cial position regarding cameras in
the courtroom. The Board would
like to review recommendations
from the Committee prior to those
recommendations being submit-
ted to Judge Foreman.

Electronic Access to Court
Files
The recently established Elec-
tronic Access Committee has met
three times since being estab-
lished. Recently, the committee
met with Judge Levitt and Keith
Brin. Currently, the only reason
there is not access for members is
the General Order that was previ-
ously made by Judge Rosetti. Judge
Levitt would like to see the LCBA
get electronic access, however,
wants to ensure that the system
works correctly. 

The Electronic Access to Court
Files issue is not only an issue with
the Court – this affects the Coun-
tywide system. The committee
continues to advocate access for
our members and will have more
to report next month.

Strategic Plan (Chaired by
Immediate Past President)
Perry Smith will prepare a report
for the Board at next month’s

meeting. Michael Ori moved that
the Strategic Plan be reviewed and
rated for implementation pur-
poses and that was seconded by
Don Morrison. The Board unani-
mously approved and a report will
be prepared for the next Board
meeting.

Online CLE
The Online CLE committee is con-
tinuing to gather content to be
made available to the member-
ship. LCBA staff  has spoken with
several past CLE presenters re-
garding using their presentations
in an online format. It is antici-
pated that online content will be
available in 30-45 days.

Nominating Committee 
Marjorie Sher announced the
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Neal A. Simon 420 Lake Cook Road, Suite 105(A), Deerfield, IL 60015 (847) 607-9649
Attorney at Law Simon@simonlawyer.com

Bridget Salvi PO Box 1033, 335 Chancery Lane, Lake Zurich, IL 60047 (847)707-9687
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members of  the Nominating
Committee, who are as follows:

• Chair: Perry Smith (Immedi-
ate Past President)

• Scott Gibson (Past President)
• Liz Rochford(Past President)

Members at large: 
• Deborah Goldberg
• Latonya Burton
• Joseph Fusz
• Jason Mercure

Applications for LCBA positions
are due on February 1, 2013.

President’s Dinner Award 
The semi-annual President’s
Award Dinner is scheduled for
Friday, February 22, 2013 at the
Marriott Lincolnshire. Marjorie
Sher announced the Award Re-
cipients, who are as follows:

• Lifetime Achievement:
Gary Schlesinger

• Learned Scholar: 

Hon. Raymond McKoski (ret.)
• Humanitarian Award:
Kathleen Ryan

Judicial Selection and Re-
tention Committee
Marjorie Sher announced that
Don Morrison will be the Chair
of  the JSRC for 2013-2015.
Marjorie Sher also announced
five appointments to the Com-
mittee. The JSRC Committee
would be as follows:

• Chair : Donald Morrison 
replaces Steve Walter

Appointments:
• Joy Fitzgerald replaces Bella
Rappaport

• Greg Nikitas replaces Hon.
Terry Brady

• David Del Re replaces Jeffrey
Thut

• Joy Gossman is reappointed
for an additional term

• Steve Walter replaces Donald

Morrison

After discussion of  the Judicial
Selection and Retention Com-
mittee, Gary Schlesinger moved
to approve and that was sec-
onded by Carey Schiever. Don
Morrison abstained from the
vote and the Motion was unani-
mously passed.

Spring Luncheon Series
(@Milan Banquet Hall)
The LCBA has hosted a couple of
luncheons at the Milan Banquet
Hall at Fountain Square in
Waukegan. Chris Boadt reported
that the cost of  the luncheons
have been affordable and the
service provided by Milan has
been above average. However,
using Milan does cause more
labor for LCBA staff  as they must
set up equipment needed in the
room.

The LCBA staff  recommends
that the LCBA continue to use
the Milan Banquet Hall with the
exception of  the LCBA Annual
Picnic. The Board discussed al-
ternative locations for lunch-
eons. Gary Schlesinger moved to
continue to use the Milan and
that was seconded by Keith
Grant. Steve McCollum and
Michael Ori voted against this
Motion, but the Motion passed.

The upcoming luncheon sched-
ule is as follows:

• Wednesday , February 20th –
Lake County State’s Attorney

• March (TBD) – Service
Awards (possibly Chief  Judge
Evans presenting)

• Prosecutor, Defense, Public
Service (language attached)

• Who should make the selec-
tion? (Executive Committee?)

• Wednesday, April 24th – Law
Day Awards 

• Friday, May 17th – Member-
ship Picnic (not @ Milan)

Real Estate Seminar
The Real Estate Committee has
requested that they be allowed to
charge a reduced rate for their
next CLE. This reduced rate is de-
signed to attract more attendees
at the Seminar. The Board dis-
cussed the number of  partici-
pants needed to ensure that the
LCBA does not lose money on
this Seminar if  the reduced price

is allowed.

Steve McCollum moved to ap-
proved the reduced rate and it
was seconded by Don Morrison.
Perry Smith voted against the
Motion, but it was passed.

Juvenile Court Abuse and
Neglect GAL Certification
Keith Grant moved that there be
a reduced rate given to attendees
of  this Seminar and Gary
Schlesinger seconded. This was
unanimously passed.

Supreme Court Rules 
Recently Adopted
Several new Supreme Court
rules have been adopted that
have a profound impact on
many areas of  the law, but most
notably, Family Law. Gary
Schlesinger reported that Chief
Justice Kilbride acknowledged at
a recent ISBA Seminar that
there appears to be some unin-
tended implications to Family
Law practicitoners. 

Gary Schlesinger moved that the
LCBA send a letter to our Judges,
the ISBA and to Justice Kilbride,
requesting that proposed rules
be sent out for public comment
prior to adoption. After further
discussion of  the motion, it was
proposed that Gary Schlesinger
draft a proposed letter and a list
of  those it should be sent to and
then present those times to the
Board at its next meeting.

Twentieth Anniversary of
The Docket
The Docketwill be celebrating its
Twenty-Year Anniversary this
year. Recently, there was an issue
with The Docketbut that issue ap-
pears to be isolated. Because of
the number of  errors in the last
edition, the printing company
has accepted responsibility and
will be offering discounts going
forward. Chris Boadt will be
looking for other printers.

Steve McCollum then made a
motion to adjourn the meeting
which was seconded by Keith
Grant. The motion to adjourn
was passed unanimously. Presi-
dent Sher wishes everyone a safe
and happy Holiday Season!

Next Meeting: Thursday, Janu-
ary 17, 2013.
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Achievements and other noteables:
Lake Bluff-based BENNU Legal Serviceswas recently men-
tioned in a nationwide Department of  Homeland Security
news release, and was among the victim service providers
and advocates thanked by U.S. Attorney Loretta E. Lynch
(Eastern District of  New York) for “their dedicated efforts to
restore and improve the lives of  survivors of  [sex] traffick-
ing.”http://www.ice.gov/news/releases/1212/121210new
york.htm

New 19th Judicial Circuit Judge Patricia Fix and Associate
Judges Elizabeth Rochford and Joseph Salviwere sworn
into service on December 3, December 27 and January 2,
respectively.

Assistant State’s Attorney Paul Bishop and his wife Brandy
are the proud new parents of  Bailee Rosanalyn Bishop, who
was born on December 24.

Attorney Julie A. Lundquist, Attorney at Law and long-
time member of  the LCBA has announced she is retired as of
January 2013. Julie was admitted to the bar in May of  1978.

Kathleen Curtin has opened a new office in Libertyville.
Curtin Law, LLC, 611 S. Milwaukee Ave., Suite 12, Liber-
tyville, IL 60048, Tel: (847) 549-0253 Fax: (847)549-
0356, www.curtin-law.net, kcurtin@curtin-law.net

The
Grapevine
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LCBA

Bulletin
Board

DOWNTOWN WAUKEGAN
Steps to Courthouse.
Single office to entire floor
available. Up to 3000 sq. ft.
Exceptional office space.
209 West Madison Street.
(847) 244-1436

GURNEE: 
OLD GRAND AVE.
Newley remodeled single
space in shared office. Rea-
sonable. Michael (847) 263-
8820.

DOWNTOWN WAUKEGAN
Across from Courthouse,
275-1800 square feet. Jani-
torial provided. Well main-
tained. Space available. 33
N. County & 325 Washing-
ton. Please call Ron Pollack
at (847) 482-0952.

WAUKEGAN OR 
LIBERTYVILLE
Offices for Sale or Lease. 274
Sq Ft to 11,756 Sq Ft.
www.tjproperties.com. (847)
680-4740.

To place an ad 
or for information 

on advertising rates, call 

(847) 244-3143

Professional Legal 
Support Staff  Open House

Sponsored by the LCBA Associates Committee
Members and Non-Members Welcome

Wednesday, February 13, 2013
11:30 a.m. – 1:30 p.m.

LCBA Office
• Share what’s new
• Learn what’s happening with others
• Learn what the Associates Committee

is planning for you

RSVP’s appreciated but not necessary to: info@lakebar.org

Mentor/Mentee 

Orientation

Thursday, February 28 

@ 12:00 noon • LCBA Office

Please visit http://lawyermentor.ilsccp.org/lcba/ 

and register for the program

(see pg. 2 for more information)



Reflections on 2012 include giving thanks to some original Board Members and welcom-
ing new Board Members who offer their time, efforts, and skill in giving service to your
Bar Foundation. LCBF received numerous generous gifts, cy pres awards, and non-fi-

nancial support from more individuals and organizations than we can count. We have a long
way to go but our public profile within the legal community and beyond was raised and ex-
panded through The Docket, “branding” of  our logo and information, supporting the hosting of
many events, and by word of  mouth between our members and those whom we serve and sup-
port.

It is also important to note the tangible support and donations that your LCBF made in helping
eight separate organizations host specific events or in support of  unique services rendered to
law related organizations. In addition to non-financial support we are proud to indentify the fol-
lowing organizations which received funds from the LCBF in 2012:

Highland Park High School High School Mock Trial Winners $250.00

High School Mock Trial Competition Food/Beverage $525.52

University of  Wisconsin College Mock Trial Winners $500.00

Lake Forest Book Store Juvenile Home Books $1,000.00

Bernie’s Book Bank 2012 Grant $5,000.00

Lake County Repatriate Program 2012 Grant $5,000.00

BENNU Legal Services 2012 Grant $5,000.00

Library of  Congress Veterans History Project $475.00

ISBA/”Lawyers Feeding Illinois” Matching Grant $5,000.00

TOTAL $22,750.00

2013 will be another pivotal year as we continue to investigate and finalize our investment plan
and explore the possibility of  ownership of  a LCBF/LCBA building. Your LCBF Board looks for-
ward to implementing the financial strategies, administration, and continuing strong fund rais-
ing efforts to produce the ability to give more financial support to many more well-deserving
law related organizations. A great thank you goes to all of  our members for giving us not only
your financial donations but your time, energy, and extraordinary skill as LCBF lawyers and re-
lated professionals.
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by
Scott B. Gibson
President, Lake County Bar Foundation

2012 
Year of  Giving
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February 18 – March 1, 2013

Lawyers Feeding Illinois (LFI) is a competitive food and fund-raising campaign among lawyers

and legal organizations across Illinois. LFI will support the eight member food banks of Feeding

Illinois and is coordinated by a volunteer steering committee. Donations in Lake County will

support the Northern Illinois Food Bank.

Three Ways to Particpate:

Donate Money
The Lake County Bar Foundation has agreed to match each $1 donated up to

$5,000. Every $1 donation provides 5 meals. Double your impact…visit

http://www.crowdrise.com/LakeCountyBarAssociation-Lawye/fundraiser to make your donation, we are 

accepting donations now through March 1, 2013.

www.lawyersfeedingil.org

Donate Food
Between February 18 and March 1, 2013 we will be collecting nonperishable food items. You may donate your

items at the Lake County Bar Association office (300 Grand Ave, Waukegan).

Donate Time
On Wednesday, February 20 from 1:30 –3:30 p.m. volunteers from the LCBA will be assisting to prepare food

items for distribution at the Lake County office of the Northern Illinois Food Bank in Park City. This is a great

way to see your donation in action. To volunteer for this opportunity please send your name and contact 

information to info@lakebar.org. 

More Than 1.9 Million People in Illinois Are Facing Hunger

Lake County Lawyers are Stepping Up to Meet the Challenge


